‘he 
ist- 
| it 
his 
all 
yer 


and 
for 


i —_ 


his 
18€, 
and 


and 
the 
hat 


the © 


e.— 


3 is 
and- 





Vou. 43 


' Central Law Journal. 





| procuring divorces in that territory. 





CENTRAL LAW JOURNAL. 





493 














§T. LOUIS, MO., DECEMBER 18, 1896. 








The case of Beach v. Beach, recently de- 
cided by the Supreme Court of Oklahoma, 
will go far toward a reform in the matter of 
The 
looseness of its divorce laws and the laxity 
of its courts have heretofore made it easy for 
parties to obtain divorces after a farciaal 
pretense of residence. In the case referred 
to, however, the supreme court, reversing the 
lower court, refused a divorce on the ground 
that the party obtaining it was not a bona 
jide resident of the territory, but had simply 
gone there to secure the divorce. The court 
found that he came to the territory from the 
city of New York and had been present in 
the territory only during the period which 


the statute required to precede the applica- 


tion, remaining the greater part of the time 
ina county other than the one in which the 
action is brought, coming to the county in 
which the action is brought for the first time 
onthe day preceding the filing of the peti- 
tion, leaving said county on the same or next 
day, returning for one or two days to attend 
the hearing of a motion for alimony in the 
cause, departing immediately, and not again 
returning until the morning of the day the 
cause is tried upon its merits. For the re- 
mainder of the time pending the action he 
was absent from the territory, and regularly 
engaged in business. He testified that one ob- 
jectof his coming to the territory was to pro- 
cure a divorce, and the facts in the record do 
not show him to have had any other object; 
he brought with him only such personal ef- 
fects as were necessary for one traveling from 
Place to place or sojourning; he made 
Ne endeavor to establish any business, and 
had no friends, relatives, or kindred in the 
territory or county where the action was 
brought, or any ties of business or of other 
Mature to bring or keep him there. The 
Court held that notwithstanding that he may 
Swear to the contrary, the presumption is 


great, if not conclusive, that his only purpose 


M coming to the territory and to the county 
Where his action was brought was to obtain 
adivorce, and that he was not a resident in 





good faith of the territory or of such county, 
and therefore that the court trying the cause 
did not have jurisdiction, and that its pro- 
ceedings were a nullity. 


—_ 





In the case of Fruchey v. Eagleston, 43 N. 
E. Rep. 149, decided by the Supreme Court 
of Indiana a contention was made by the at- 
torneys for the unsuccessful party which is 
of special interest to practitioners in those 
States where the statutes require instructions 
to juries to be in writing, though the value 
of the point raised may be questioned. It 
was shown that during the progress of the 
trial, in that case, and before the court in- 
structed the jury, it made a ruling upon cer- 
tain testimony, as to agency, in which a re- 
mark was made in the presence of the jury, 
to the effect, that the court understood the 
law to be that a party might make and con- 
tract for another party, if the latter accepted 
it. The general statement was made appli- 
cable to the facts of the case. It was in- 
sisted by the unsuccessful counsel, that be- 
cause before the argument began, they 
requested the court to instruct the jury- in 
writing, and because this system of the court 
was equivalent to an oral charge to the jury, 
it was a violation of the rule; that when a 
court is instructed to instruct a jury in writ- 
ing, it must give all its instructions in writ- 
ing. But the Indiana court overruled this con- 
tention, holding that the court had a right to 
make a ruling upon the admissibility of testi- 
mony or upon any other question arising in the 
course of the trial, and to give its opinion as 
to the law governing the same. ‘‘Sometimes,”’ 
said the court, ‘‘it might be best if such rul- 
ings were made, or such opinion given, in the 
absence of a jury, but whether the jury 
should be temporarily withdrawn, or not, at 
such times, should be left largely to the 
sound discretion of the trial judge. If nisi 
prius judges can be restricted in their rulings 
upon questions arising during the progress of 
the trial to a bare announcement either sus- 
taining or overruling the objection interposed, 
without being permitted to state their under- 
standing of the rule of law applicable to the 
question in case, they have indeed ceased to 
exercise judicial functions, and are reduced 
to the position of mere umpires or referees. 
There may be, and doubtless are, instances 
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where judges have abused their authority, by 
improper expressions or statements made in 
the presence of the jury, but no such abuse 
had been shown here.’’ 








NOTES OF RECENT DECISIONS. 


CrmunaL Law—Homictp—E—SELF- DEFENSE 
—Duty to Retrreat.—In State v. Hatch, 46 
Pac. Rep. 708, decided by the Supreme 
Court of Kansas, it was held that in a prose- 
cution for murder, where the homicide was 
admitted, and the defendant relied only upon 
the justification of self-defense for acquittal, 
it was error for the court to instruct the jury, 
in substance, that the right of self-defense 
does not arise when there is opportunity to 
restrain the deceased by process of law, and 
that if, having opportunity, the defendant 
failed to invoke the authority of the law by 
going before a magistrate with a view of hav- 
ing the deceased bound over to keep the 
peace, then he was not entitled to the plea of 
self-defense, and that a person who is unlaw- 
fully attacked by another may stand his 
ground, and use such force as at;the time rea- 
sonably appears to him to be necessary to 
protect himself. Where the defendant is in 
the wrong, however, and commences the af- 
fray, even without an intent to kill or inflict 
great bodily harm, and the other person, be- 
ing thus provoked, makes a deadly assault, 
then it is the duty of the defendant to retreat 
as far as the fierceness of the assault will 
permit him to do without danger of great 
personal injury to himself, before slaying his 
antagonist. 





ConsTITUTIONAL LAW—PRIVILEGE OF CITI- 
zeNS OF ANOTHER StaTE—RiGut To Main- 
tain Action.—The Supreme Court of Wis- 
consin in Eingartner v. Lllinois Steel Co., 68 
N. W. Rep. 664, passed upon a point as to 
which there is considerable controversy. It 
was held (Cassoday, C. J., dissenting), under 
the provision of the federal constitution (art. 
4, § 2), that ‘‘the citizens of each State shall 
be entitled to all the privileges and immuni- 
ties of citizens in the several States ;’’ that a 
citizen of one State may maintain an action 
in the courts of another State whenever a 
citizen of the latter State might do so. The 


Illinois had the absolute right to sue an Illi- ' 
nois corporation in a State court of Wiscon- 


Illinois. 


employee of defendant—in the defendant’s 
rolling mill in the city of Chicago. To the 


v. Circuit Judge, in the Supreme Court of 


Oceanic Steam Nav. Co., 112 N. Y. 314, 
holding that section 1780 of the Code of 
Civil Procedure, limiting the right of a non- 
resident to sue a foreign corporation to cer- 
tain specified cases, is not repugnant to the 


Massachusetts doctrine on the subject is ap- 


See Smith v. Ins. Co., 14 Allen, 336; Bank 
v. Rindge, 154 Mass. 203; Kimball v. Rail- 
way Co., 157 Mass. 7; Mfg. Co. v. Du Bois, 
165 Mass. 117. : 

While the Supreme Court of the United 
States has ‘not considered the question how 
far the constitutional right of a citizen of one 
State to bring suit in another State extends, 
there are obiter remarks in opinions by that 


use of State courts was comprehended by the 
words ‘‘privileges and immunities.’’ In Ward. 
v. Maryland, 12 Wall. 418, for instance, itis 


immunities :”’ 

‘‘Beyond doubt, these words are words of 
very comprehensive meaning, but it will be 
sufficient to say that the clause plainly and 
unmistakably secures and protects the right 


State of the Union for the purpose of engag- 
ing in lawful commerce, trade or business 
without molestation; to azquire personal 
property ; to take and hold real estate; 
maintain actions in the courts of the State, 
and to be exempt from any higher taxes of 
excises than are imposed by the State upon 
its own citizens.’’ 





LANDLORD AND TENANT—ASSIGNMENT FOB 
BENEFIT OF CREDITORS—FORFEITURE OF LEASE 
—In Medinah Temple Co. v. Currey, de 
cided by the Supreme Court of Illinois it was, 





court accordingly decided that a citizen of 


' years that the ‘‘lessee shall not assign this 








sin, upon a cause of action on tort arising in 7 
The action was for damages for | 
personal injuries suffered by plaintiff—an ~ 


same effect as the Wisconsin case is Cofrode © 


Michigan, 79 Mich. 332. On the other hand, 7 
there is in New York the case of Robinson y, — 


constitutional provision above quoted. The ~ 


parently in accord with that of New York. © 


tribunal to the effect that some privilege of” 


said, referring to the words ‘‘privileges and — 


of a citizen of one State to pass into any other” 





held that a provision in a lease for a term off 
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lease, or let or underlet said premises, or 
any part thereof, without the written consent 
of the lessor,’’ is violated by a voluntary as- 
signment by the lessee for the benefit of 
creditors, and that the acceptance of a 
month’s rent from the assignee on the day of 
assignment, and before the assignee had 
elected to refuse or accept the lease, and un- 
der an arrangement that the assignee should 
pay for the premises during the time he oc- 
cupied them, is not a waiver of the landlord’s 
right to declare a forfeiture. The court says 
in part: 


The general voluntary assignment by the lessee no 
doubt had the effect to transfer his leasehold interest 
to his assignee. True, the assignee might have re- 
fused to take it, and would be understood to have 
done so if he had not expressly, or by unequivocal 
acts, accepted it. Smith v. Goodman, 149 Ill. 75, 36 
N. E. Rep. 621; Burrill, Assignm. § 374. The latter 
question is not, however, involved here; it being ad- 
mitted that there was a positive election on the part 
of the assignee to accept the lease, prior to the filing 
of the petition in the county court. We have held 
that a valid voluntary assignment, under our statute, 
transfers the title of all the assignor’s property to the 
assignee. Davis v. Dock Co., 129 Ill. 180, 21 N. E. Rep. 
830; Freydendall v. Baldwin, 103 Ill. 325; Lowe v. 
Matson, 140 Ill. 108, 29 N. E. Rep. 1036; Smith v. 
Goodman, supra; Orr v. Insurance Co., 158 Ill. 149, 41 
N. E. Rep. 854. In the latter case we said: “Upon 
the execution and delivery of the deed of assignment, 
all the title and interest originally held by the as- 
signor passed from him to the assignee. His legal in- 
terest was gone, and the right of possession was gone. 
The assignee was clothed with the right and power to 
sell and convey the property, and distribute the pro- 
ceeds among the creditors. After the assignment the 
assignor had no more control over the property than 
be would have in case of an absolute sale.” It is 
clear, under those decisions, that a voluntary assign- 
ment of a leasehold estate, when accepted by the as- 
signee, had the same effect as would the sale and 
transfer of the lease to a purchaser in the ordinary 
way. But itis claimed that the transfer in the case 
ofa voluntary assignment is by operation of law, and 
therefore, under the well-established rule of law, no 
breach of his condition. This position we regard as 
untenable. The act by which the title to the assigned 
estate is transferred from the assignor to the assignee 
is purely voluntary on the part of the former. Vol- 
untary assignments for the benefit of creditors are 
transfers without compulsion of law. They are 
termed “voluntary” to distinguish them from such as 
are made by compulsion of law, as under statute of 
bankruptey and insolvency. Burrill, Assignm. §§ 2, 
8. There can be no such thing as an involuntary as- 
signment, under our statute. Weber v. Mick, 131 IIl. 
532, 23 N. E. Rep. 646. Therefore those authorities 
which hold that if the lessee makes an involuntary as- 
signment the leasehold will pass by operation of law 
have no application here. The authorities generally 
seem to sustain the position that when an assignment 
by the lessee isa voluntary one the lease does not 
pass to his assignee by operation of law, but by act of 
the party, and the distinction in this regard between 
voluntary and involuntary assignment is well defined. 





Wood, Landl. & Ten. 716; Holland v. Cole, 1 Hurl. & 
C. 67; Rochford v. Hackman, 9 Hare, 475; and 
Brandon v. Aston, 21 Eng. Ch. 23. While language is 
found in some of the cases cited by counsel for appel- 
lee which seems to sustain their contention, yet, when 
the real question for decision in those cases is con- 
sidered, they are not in conflict with those cited 
above. But, without reference to authorities cited 
by counsel on either side, it cannot be held that an 
assignment, under our statute, passes the estate of 
the assignor to the assignee, relieved of the condition 
that an assignment without the consent of the lessor 
shall entitle him toa forfeiture. All our decisions 
are to the effect that the transfer is by the voluntary 
act of the assignor in executing and delivering the 
deed of assignment. No process of law whatever in- 
tervenes in order to vest the title in the assignee. In 
Davis v. Dock Co., supra, we said: ‘The assignee, 
however, tovk no greater interest or better title than 
his assignors possessed. In his hands the title was 
affected with every infirmity, and subject to all the 
equities, that existed in respect thereof in the hands 
of the grantor in the deed of assignment. And sec- 
tion 11 of the act is to that effect. It is there provided 
that the assignee shall have as full power and au- 
thority to dispose of all the estate—real and personal 
—assigned, as the debtor or debtors had at the time 
of the assignment.” Clearly, this language implies 
that he has no greater power or authority to dispose 
of property than had the debtor or debtors at the 
time the assignment was made. Hence, to hold that 
the assignment operated to extinguish the condition 
would be to maintain the inconsistent—not to say 
absurd—position that, while an assignment by the 
lessee would have been a violation of the condition, 
still the transfer of it by his assignee, who holds it 
subject to the same condition upon which he held it, 
will pass it free from the condition. We entertain no 
doubt that the voluntary assignment, under the law 
of this State, was a violation of the condition against 
assigning. 





Conriict or Laws—Contrracts—Sratute 
or Fravups— MemoranpumM.—In Wilson v. 
Lewiston Mill Co., 44 N. E. Rep. 959, de- 
cided by the Court of Appeals of New York, 
plaintiffs, who were cotton dealers in New 
York, and filled their orders in the south, 
sent an agent to defendant, in Maine, who 
made an offer, which the agent transmitted 
to plaintiffs; the cotton to be delivered in 
Maine, there to be inspected and paid for. It 
was held that the contract was a Maine con- 
tract, and was controlled by the laws of that 
State, and that where plaintiffs’ traveling 
salesman called on defendant, and was au- 
thorized by him to transmit to his principals 
an offer for the purchase of cotton, a letter 
written by the salesman to plaintiffs, trans- 
mitting the offer so made, was not such a 
memorandum as would charge defendant un- 
der the statute of frauds ; the salesman not be- 
ing his agent in the transaction. 26 N. Y. 
Supp. 847, affirmed. Upon the law appli- 
cable to the case the court say: 
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This is, in substance, the evidence bearing upon the 
questions presented for review. The defendant 
moved for a direction of a verdict on the ground that 
no contract had been proved, binding upon the de- 
fendant, and upon the ground that it was in conflict 
with the laws of the State of Maine. This motion was 
granted, and an exception was taken by the plaintiffs. 
It is now contended that the contract was a New York 
contract, and not a Maine contract, and that, conse- 
quently, it is not controlled by the statute of frauds 
of Maine. Owing to the great number of cases ap- 
pearing in the books bearing upon this question, its 
solution is involved in some difficulty. The transac- 
tions of the business world are so numerous, and of 
such a variety, that it is difficult, if not impossible, to 
formulate a general rule that should control in all cases 
in the determination of such a question. In some cases 
the place where the contract was {accepted has been 
considered as controlling; in others, where the con- 
tract of affreightment was made; and still others, the 
place where the contract is to be performed. Mactier 
v. Frith, 6 Wend. 103; Vassar v. Camp, 11 N. Y. 441; 
Crown Point Iron Co. v. tna Ins. Co., 127 N. Y. 618, 
28 N. E. Rep. 658; Trevor v. Wood, 36 N. Y. 307; How- 
ard vy. Daly, 61 N. Y. 362; Sanders v. Fruit Co., 144 N. 
Y. 209, 39 N. E. Rep. 75; Waldron v. Ritchings, 9 Abb. 
Prac. (N. S.) 359; Backman v. Jenks, 55 Barb. 468; 
Shuenfeld v. Jungermann, 20 Fed. Rep. 359; Hyde v. 
Goodnow, 3 N. Y. 266; Liverpool G. W. Steam Co. v. 
Phenix Ins. Co., 129 U. S. 397, 9 Sup. Ct. Rep. 469; 
Bank v. Low, 81 N. Y. 566; Jewell v. Wright, 30 N. Y. 
259; Curtis v. Railroad Co., 74 N. Y. 116; Dickinson v. 
Edwards, 77 N. Y. 573; Bank v. Lacombe, 84 N. Y. 
867; Green v. Lewis, 26 U. C. Q. B. 618; In re Mis- 
souri Steamship Co., 42 Ch. Div. 321; Hamlyn & Co. v. 
Talisker Distillery (1894) App. Cas. 208. There are 
numerous other cases, but those above cited sufli- 
ciently call attention to the various subjects that have 
controlled the minds of the courts in determining 
questions like to that under consideration. A further 
discussion of them we do not deem necessary or 
profitable, for, as has well been stated, the question 
must be determined with reference to the facts and 
circumstances surrounding the parties in each case 
presented, and the intention of the parties, so far as 
it is disclused, must control. The place where the 
contract is accepted is important. It fixes the time 
that the minds of the parties met, and the contract 
was consummated. It does not, however, necessarily 
determine the place or the law under which the con- 
tract must be executed. So, also, is the place im- 
portant where the contract was talked over, and its 
substantial details arranged. Yet this, standing 
alone, may not control, for the place in which the 
contract is to be executed is of equal importance in 
determining what must have been the intention and 
purpose of the parties. The lex loci solutionis and the 
lex loci contractus must both be taken into considera- 
tion, neither of itself being conclusive; but the two 
must be considered in connection with the whole con- 
tract, and the circumstances under whichjthe parties 
acted in determining the question of their intent. We 
have in much detail already called attention to the 
facts. We have but briefly to refer to them again in 
order to make reasonably certain the intention of the 
parties. The plaintiffs were not merchants selling 
goods from their store located in the city of New 
York, or as such receiving orders from salesmen for 
their approval. They were dealers in cotton, which 
they purchased and shipped from Alabama, Missis- 
sippi, Texas, or Arkansas. The goods were not in store 
where they could be examined and their quality 





tested. This could only be done upon the arrival of © 
the cotton at its destination. The plaintiffs sent Haw- ~ 
ley, their servant and agent, to the defendant to sell 
cotton. Its officers had already purchased heavily, 
and did not care to purchase more before February, 
Much discussion appears to have taken place between 
the defendant’s president and the plaintiffs’ salesman, 7 
all at the company’s mills, in Maine. All the details 
with reference to the January shipments and pay- 
ments, and to the modus operandi, were there talked 
over and arranged. The defendant’s officers then an- 
nounced their willingness to entertain an offer for 
January shipments, and then the first letter was writ- 
ten by Hawley to his firm, asking that an offer be 
made. An offer of 101-2 cents was forwarded by the 
plaintiffs to the defendant’s officers. Had they ac 
cepted the offer, the acceptance would have been 
made in the State of Maine; and then, under the ~ 
plaintiffs’ theory, it would have been a Maine contract, ~ 
But this offer was not accepted. The plaintiffs’ agent 
again returned to the defendant’s mill, had another — 
interview with its president and treasurer, and finally 
succeeded in getting a bid, which he says he was 
authorized to transmit to the plaintiffs, of 10 3-8, and 
which was accepted. This bid was received in Maine 
by the plaintiffs’,agent. All the talk and negotiation — 
had taken place in Maine. The cotton was to be de- 
livered to the defendant in Maine, there to be in- — 
spected and paid for; and it appears to us that there 
is no escape from the conclusion that it must have 
been within the contemplation of the parties that the — 
contract should jbe considered a Maine contract, and — 
controlled by the laws of that State. This was evi- — 
dently the understanding of the parties at the time of © 
the trial. The defendant interposed in its answer — 
the statute of frauds of that State. Both parties in- 
troduced decisions of the highest court of that State, © 
bearing upon the construction of the statute | 
of frauds of that State. The motion for a di- 7 
rection of a verdict was based upon that 7 
ground, and there is not a word or a sug: | 
gestion appearing in the record on behalf of the 4 
plaintiffs claiming or intimating that it was a New 
York contract. Was there any note or memorandum 
of the contract made and signed by the defendant's © 
officers or agents? It is not claimed that they made 
or signed any paper in connection with the transaction. 
The only thing that it is claimed that they did do was 
to authorize Hawley,'the plaintiffs’ salesman, to tran® | 
mit to his firm the, offer mentioned; that in writing © 
these letters he was their agent; and that they were 
bound thereby. The statute, however, was to pre 
vent frauds. Oral contracts for sales in small amounts 
are not fraudulent. It is only where the amount ex- 
ceeils a certain fixed sum that the statute requires 
some written memorandum signed by the party to be 
bound, or by his agent. The alleged contract in this 
case was for the purchase of goods to an amount of 
$50,000. The answer denies that any contract what 
ever was made. Hawley, according to his own testh, 
mony, was concededly working for the interests of 
the plaintiffs. Hesays: ‘I was anxious to secure al 
order from the defendant. That was what I went) 
there for.” Ifhe, by his oral testimony, can estab-} 
lish his authority to make offers of purchase on be 
half of the defendant, then the statute of fraud 
would be of but little use or protection; for a party, 
or his agent, could prepare the memorandum in 
own interest, and then, by his oral testimony, est 
lish its validity as against his opposing party. Brow! 
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the memorandum, but allows it to be signed by some 
weer person thereunto by him lawfully authorized. 

One rule, however, has been settled, both un- 
der the fourth and seventeenth sections—that neither 
party can be the other’s agent to bind him by signing 
the memorandum.” Reed on the Statute of Frauds, 
at section 369, says:,‘‘One of the contracting parties 
cannot be the agent to make the memorandum.” In 
1 Greenl, Ev., § 268, itis said: “It is not necessary 
that the written evidence required by the statute of 
frauds should be comprised in a single document, 
nor that it should be drawn up in any particular form. 
It is sufficient if the contract can be plainly made out, 
in all its}jterms, from any writings of the party,'or even 
from his correspondence; but it must all be collected 
from the writings, verbal testimony not being admis- 
sible to supply any defects or omissions in the written 
evidence, for the policy of the law is to prevent fraud 
and perjury, by taking all the enumerated transac- 
tions entirely out of the reach of any verbal testimony 
whatever.” In Jenness v. Iron Co., 53 Me. 20-24, 
Walton, J., says: “Such a memorandum may be 
contained in the written correspondence of the party, 
but the correspondence, taken together, must estab- 
lish the contract plainly in all its terms, or it will 
not be sufficient. It can receive no aid from parol 
evidence. The policy of the lawis to prevent per- 
jury, by making it impossible for a party to profit 
by it.”” In Hinckley v. Arey, 27 Me. 362, it was held, 
as a general principle, that the same individnal can- 
not be the agent of both parties. In Strong v. Dodds, 
47 Vt. 348, it was held that the agent of the plaintiff to 
sell goods could not be regarded as the agent of the 
defendant in writing a letter »rdering goods for the 
defendant; that the letter was not such a memoran- 
dum or note of the contract as was contemplated by 
the statute of frauds. The defendant’s letter of De- 
cember 5th is not a recognition of the plaintiffs’ con- 
tract. It does refer to the plaintiffs’ communication 
ofthe “5th ult.,” but it does not admit the making of 
the contract therein alluded to. It merely says, *We 
find it will be impossible for us to take the 1,000 bales 
of cotton mentioned in yours of the 5th ult.” Itthen 
gives reasons—want of funds, ete. It nowhere con- 
cedes that an offer had been made by them, and ac- 
cepted by the plaintiffs.” 








SERVICE OF PROCESS ON CORPO- 
RATIONS 


I. Corporations Must be Suable Within 
the Venue.—In a former article! I drew at- 
tention to the general state of the American 
law, with regard to the residence or inhabit- 
ancy of corporations, for the purposes of 
jurisdiction,—with special reference to the 
place or venue within which a corporation 
may be sued. I now propose to extend the 
same discussion by considering the modes of 
acquiring jurisdiction over corporations by 
the service of process upon their officers or 
agents. No subject, it is conceived, in legal 
procedure, has been fraught with more diffi- 


1 42 Cent. L. J. 215. 





culty and uncertainty; but the public is to 
be congratulated that the practical good sense 
of American judges is gradually reducing the 
prevailing doctrines upon the subject to a 
general uniformity, in conformity with jus- 
tice and convenience. A great deal of the 
difficulty which has surrounded the subject 
might have been avoided if the courts had, a 
the out-set, kept in view the fundamental 
proposition that no mode of service can give 
jurisdiction of an action in personam against 
a corporation unless the corporation has such 
a residence within the territorial jurisdiction 
of the court, within the principles developed 
in the article already referred to,? as makes 
it suable there. A moment’s reflection must 
make it clear that the proposition, which will 
be stated and illustrated in the next para- 
graph, that jurisdiction in personam cannot 
be acquired over a corporation by the service 
of process upon its officer or agent, casually 
or temporarily within the limits of the juris- 
diction of the court, when the corporation 
has no jurisdictional residence there, is but 
another way of stating the same proposition. 

II. Service upon Officeror Agent Casually 
Within the Jurisdiction.—It is a principle of 
American law, firmly settled, and one which 
may be regarded as the law everywhere, ex- 
cept where changed by statute, that service 
of process upon an officer or agent of a for- 
eign corporation, casually or temporarily 
found within the jurisdiction, whether upon 
his own business, or otherwise, will not give 
jurisdiction to render a judgment in personam 
against the corporation. It can make no 

2 42 Cent. L. J. 215. 

3 M’Queen v. Middletown Man. Co., 16 Johns. (N. 
Y.) 6; Moulin v. Trenton Mut. L., ete. Ins. Co., 24 N. 
J. L. 284; Newell v. Great Western R. Co., 19 Mich. 
336, 3145; Peckham v. North Parish, 16 Pick. (Mass.) 
274, 286; Latimer v. Union Pac. R. Co., 43 Mo. 105, 97 
Am. Dec. 378; State v. Ramsey Co., 26 Minn. 233; 
Middlebrooks v. Springfield Fire Ins. Co., 14 Conn. 
301; Hulbert v. Hope Mut. Ins. Co., 4 How. Pr. (N. 
Y.) 275; Nash v. Rector, 1 Miles (Pa.), 78; Dawson v. 
Campbell, 2 Miles (Pa.), 170; Golden y. Morning 
News, 42 Fed. Rep. 112; Reifsnider v. American Imp. 
Pub. Co., 45 Fed. Rep. 433; Bentlif v. London, ete. 
Finance Corp., 44 Fed. Rep. 667, 9 Rail. & Corp. L. J. 
235; Phillips v. Library Co., 141 Pa. St. 462, 23 Am. 
St. Rep. 304, 33 Am. & Eng. Corp. Cas. 41, 28 W. N. 
C. 21, 21 Atl. Rep. 640; Fitzgerald, ete. Constr. Co. 
v. Fitzgerald, 187 U. S. 98, 34 L. Ed. 608, 38 Am. & 
Eng. Corp. Cas. 806, 9 Rail. & Corp. L. J. 55, 11 Sup. 
Ct. Rep. 36; Silsbee v. Quincy Hotel Co., 30 Ill. App. 
204; St. Clair v. Cox, 106 U. S. 350; Bushel v. Com. 
Ins. Co., 15 Serg. & R. (Pa.) 176 (doctrine recog- 


nized); Camden Rolling Mill Co. v. Swede Iron Co., 
32 N. J. L. 15. In these and many other cases, the 
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difference, in respect of the operation of this 
principle, whether the officer is casually or 
temporarily within the jurisdiction for his 
own private purposes, or for the purposes of 
the corporation,‘ always provided that a valid 
local statute law has not changed the prac- 
tice. Thus, where the president of a foreign 
corporation was within the domestic jurisdic- 
tion for the purpose of negotiating a mort- 
gage of its property and procuring the bonds 
thereby secured to be listed upon the stock 
exchange, he did not bring the corporation 
with him in such a sense that jurisdiction in 
personam could be obtained over it by serv- 
ice of process upon him.® This statement of 


distinction already stated (and see 6 Thomp. Corp. § 
7529), is constantly pointed out between an officer or 
agent of a corporation coming casually into the State 
for the purposes of its business, and the corporation 
itself coming there by establishing a permanent busi- 
ness agency there. In a personal action brought in a 
court of a State against a corporation which is neither 
incorporated nor does business within the State, nor 
has any agent or property therein, service of the 
summons upon its president, temporarily within the 
jurisdiction, cannot be made the foundation of a 
judgment which will be recognized as valid in a court 
of the United States. Goldey v. Morning News, 156 
U. S. 518, affirming, 42 Fed. Rep. 112. 

4 Thus, in a case where this principle was affirmed, 
the president of a New Jersey corporation was tem- 
porarily within the State of New Jersey, as Paxson, 
C. J., expressed it, “for either busiaess or pleasure, 
it does not matter which;” and while so there he 
was served with process, and it was held that there 
was no jurisdiction. Phillips v. Library Co., 141 Pa. 
St. 462, 23 Am. St. Rep. 304. 

5 Clews v. Woodstock Iron Co., 44 Fed. Rep. 31. 
This rule has been changed in Michigan by a statute 
relating to the service of the writ of garnishment (6 
Thomp. Corp. § 8080), so that it is not necessary that 
the officer upon whom it is served should be within 
the State upon the business of his corporation. 
Shafer Iron Co. v. Stone, 88 Mich. 464, 50 N. W. Rep. 
889. It had previously been changed, with refer- 
ence to the service of original process at law and in 
equity, by a statute (How. Stat. Mich., § 8145), 
which was construed as not requiring that the officer 
or agent of the foreign corporation should be within 
the State upon official business for his corporation, or 
spceially authorized by it to receive service of proc- 
ess. He was to be presumed to be such officer for 
the purposes of the statute, and he could not throw 
off his official character at will and defeat its object. 
Shickle, ete. Co. v. St. Louis Wiley Construction 
Co., 61 Mich. 226,28 N. W. Rep. 77,1 Am. St. Rep. 
571. The statute seems to have been enacted to 
remedy the defects pointed out in Newell v. Great 
Western R. Co., 19 Mich. 336. An exception to the 
foregoing principle also exists under the statute law 
of New York (N. Y. Code Civ. Proc. §§134, 427; of 
the present code, § 1780; of the Code of Civ. Proc. § 
432), which, as constfued and administered, permits 
service upon an officer of a foreign corporation in a 
case where the cause of action arose within the 
State of New York, although such officer is but 





doctrine is to be taken with the qualification 
that statutory inroads have been made upon 
it in some of the States; but, in their turn, 
the validity of some of these statutes may 
well be challenged, upon the ground that a 
statute authorizing the rendition of a judg- 
ment in personam against a person or Corpo- 
ration without notice, and an opportunity to 
be heard, under which its property may be 
taken in execution, may involve a taking of 
its property without due process of law, and 
may hence be a deprivation of its rights un- 
der the fourteenth amendment to the federal 
constitution. The doctrine is to be taken 
with the further qualification that some of the 
cases which concede it also support the view 
that such a service may well take the place of 
a constructive notice by publication, such as 
will support a judgment in rem against any 
property of the foreign corporation which 
may be seized within the jurisdiction.® 

Ill. Statutory Modes of Service Exclu- 
sive.—Assuming the validity of statutes pre- 
scribing modes of service of process upon 
corporations, it is a fundamental rule that 
where the legislature has pointed out a mode 
of service and designated the officer or agent 
upon whom the process is to be served, that 
mode of service must be followed, and the 
process must be served upon that officer or 


temporarily within the State, and on his own busi- 
ness. Hiller v. Burlington, ete. R. Co., 70 N. Y. 223; 
Pope v. Terre Haute Car, etc. Co., 87 N. Y. 187, 
affirming, 24 Hun (N. Y.), 238. The federal courts 
sitting within that State do not admit the principle 
of these decisions, and a judgment in personam upon 
such a service would not be rendered by those courts, 
although service may have been had upon the presi- 
dent of a foreign corporation temporarily within the 
State for the purpose of settling its business. Good 
Hope Co. v. Railway Barb Fencing Co., 22 Fed. Rep. 
635. The reason is that the foreign corporation 
would not be “found” within the State, under such 
circumstances, within the meaning of section 789 of ~ 
the Revised Statutes of the United States. Ibid. It 
may, for stronger reasons, be added that it would not 
be an “inhabitant” of the State, within the same and 
subsequent federal statutes using that word. When, 
therefore, an action had been commenced in a State 7 
court of New York, founded upon a service upon @ 
director of the corporation found within the State, 
but not there in any official capacity, or on the bust 7 
ness of the corporation, and afterwards the cause Was — 
removed to a federal court, it was dismissed by that 
court for want of jurisdiction. Bentlif v. London 
ete. Finance Corp., 44 Fed. Rep. 667, 9 Rail. & Corp.) 
L. J. 235. 

6 Hulbert v. Hope Mut. Ins. Co., 4 How. Pr. (% 
Y.) 275; Brewster v. Michigan Cent. R. Co., 5 How. 
Pr. (N. Y.) 183; Bates v. New Orleans, etc. R. Co. 18) 
How. Pr. (N. Y.) 516. : 
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agent, in order to give jurisdiction.’ Stat- 
utes of this kind are universally regarded 
as mandatory and exclusive, unless their lan- 
guage plainly imports the contrary. Hence, 
where a statute prescribes the method of 
service, a method not included therein will 
not be good, although it might have been 
good at common law. Thus, if the statute 
designates certain officers or agents upon 
whom writs may be served, a service upon an- 
other agent,® or even upon a person in pos- 
session of the property of the corporation 
sought to be affected by the suit,® will not 
give jurisdiction. Where there are two stat- 
utes, one directing the mode of service gen- 
erally, and the other, using the word ‘‘may,”’ 
and providing how service may be made in the 
special case, the special statute, not being in 
terms exclusive—for here ‘‘may’’ is not to be 
read ‘‘*must,’’—does not exclude the mode of 
service pointed out by the general statute.” 
The provision in a particular statute, direct- 
ing the manner in which process is to be served 
upon a corporation, is not superseded by a 
general law providing a different mode of 
service upon similar corporations; for gen- 
eralia specialibus non derogant.' For ex- 
ample, where the legislature provided for a 
service of process by publication in a given 
case, that mode alone could be pursued,” and 

7 Amy v. Watertown, 130 U. S. 301, 316; Weil v. 
Greene County, 69 Mo. 281; Chambers v. King, ete. 
Manufactory, 16 Kan. 270: Kennedy v. Hibernia, etc. 
Soc., 38 Cal. 151; Aiken v. Quartz Rock, etc. Co., 6Cal. 
186; O’Brien v. Shaw’s Flat, ete. Co., 10 Cal. 3438; 
Reddington v. Mariposa, etc. Co., 19 Hun (N. Y.), 405: 
Cherry v. North & South R. Co., 59 Ga. 446; Union 
Pac. R. Co. v. Miller, 87 Ill. 45; Lake Shore, etc. R. 
Co. vy. Hunt, 39 Mich. 469; Great West. Min. Co. v. 
Woodmas, ete.-Co., 12 Colo. 46, 13 Am. St. Rep. 204, 
20 Pac. Rep. 771; Foster v. Hammond, 37 Wis. 185, 
187; Helms v. Chadbourne, 45 Wis. 60; Watertown v. 
Robinson, 69 Wis. 230, s. c. on former trial, 59 Wis. 513, 
17 N. W. Rep. 542; Cosgrove v. Tebo, etc. R. Co., 54 
Mo. 495; Hebel v. Amazon Ins. Co., 33 Mich. 400; Hart- 
ford Fire Ins. Co. v. Owen, 30 Mich. 441; Merrill v. 
Montgomery, 25 Mich. 73; American Express Co. v. 
Conant, 45 Mich. 642; Southern Express Co. v. Craft, 
43 Miss. 508; Kibbe v. Benson, 17 Wall. (U. 8S.) 624; 
Alexandria v. Fairfax, 95 U. S. 774; Settlemier v. 
Sullivan, 97 U. 3. 444; Evans v. Dublin, etc. R. Co., 14 
Mees. & W. 142: Walton v. Universal Salvage Co., 16 
Mees. & W. 438; Brydolf v. Wolf, Carpenter, ete. Co., 
32 Iowa, 509; Hoen v. Atlantic, etc. R. Co., 64 Mo. 
561; Lehigh Valley Ins. Co. v. Fuller, 81 Pa. St. 398; 
Congar v. Galena, etc. R. Co., 17 Wis. 477, 485. 

8 Southern Ex. Co. v. Craft, 43 Miss. 508. 

9 Aiken v. Quartz Rock, etc. Co.,6 Cal. 186; O’Brien 
v. Shaw’s Flat, etc. Co., 10 Cal. 3438. 
10 State v. Hannibal, etc. R. Co., 51 Mo. 523. 
ll Stapler v. Alexandria, 42 Fed. Rep. 490. 
12 Broome v. Galena, ete. Co., 9 Minn. 239. 





a service of summons upon the president or 
managing agent of such a corporation within 
the State was a nullity." We have seen that 
the supposed principle of the common law 
upon which this doctrine rests is now dis- 
carded," and that, independently of statutes, 
the principle is now recegnized that a corpo- 
ration can migrate in such a sense as to ac- 
quire a residence in another State, for the 
purpose of jurisdiction as well as taxation. 
But the principle remains that where there is 
a statute pointing out, in explicit terms, the 
mode of service of process in actions against 
foreign corporations, it must be followed, 
and a judgment founded upon another kind 
of service will be invalid. If, therefore, in 
pursuance of a domestic statute, a foreign 
corporation has appointed, within the county, 
an attorney, and empowered him to receive 
service of process in actions against it, unless 
process is so served, the court is without ju- 
risdiction to proceed to judgment.” So, 
where there is a special statutory provision for 
the service of process on corporations, relat- 
ing to actions before justices of thepeace, that 
statute must be followed, and not the provis- 
ion of the general statute, and unless it is 
followed the judgment will be invalid.” So, 
also, if there is a special statute relating to 
service of process upon foreign corporations, 
that will control the provisions of the statutes 
relating to the service of process generally ; 
and service should be had in conformity with 
the special statute.” For the same reason, 
unless the statute relating to process against 
foreign insurance companies doing business 
within the State, points in clear terms to the 
conclusion that it was intended to be appli- 
cable to actions before justices of the peace, 
it will be construed as confined to actions in 
courts of record.'* Nor are the provisions of 
such statutes, extended by construction. 
When, therefore, the statute provided that 
‘‘railway corporations, * * the owners of 
cars, including * * car companies * * 
and companies * * operating the same, in 
any country through which the * * road 
passes,’’!” may be served with process, etc., 


18 Sullivan v. LaCrosse, etc. Co., 10 Minn. 386. 

14 6 Thomp. Corp. § 7993. And see my former arti- 
cle, 42 Cent. L. J. 215. 

15 Thayer v. Tyler, 10 Gray (Mass.), 164. 

16 Farmers,’ etc. Co. v. Warring, 20 Wis. 290. 

17 Gurnsey v. American Ins. Co., 18 Minn. 278. 

18 Hartford Ins. Co. v. Owen, 30 Mich. 441. 

19 Towa Code, § 2582. 
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it was held to apply to transportation com- 
panies only, and not to companies exploiting 
a patent for an air-brake upon railway cars.” 
It is scarcely necessary again to remind the 
reader that the statutes of States prescribing 
the mode of serving process on corporations 
furnish an exclusive mode of effecting such 
service in the courts of the United States,— 
subject, however, to the rule that jurisdic- 
tion of the action against the corporation 
must otherwise exist under the constitution 
and laws of the United States, since it is not 
competent for the legislatures of the States 
to confer jurisdiction upon courts of the 
United States.” 

‘IV. ServiceUpon Agent Appointed to Re- 
ceive Service Under a State Statute.—Stat- 
utes relating to service of process on corpo- 
rations being in general exclusive, if the law 
of the domestic State requires the foreign cor- 
poration, as the condition of doing business 
in the State, to appoint an agent within the 
domestic State and empower him to receive 
service of process in actions against it, and 
lodge evidence of such appointment with the 
secretary or other officer of the State, then, 
unless the statute is in its language permis- 
sive, so as to admit of other modes of 
service, service must be had upon that 
officer alone, or there will be no jurisdiction 
of an action against the corporation ;” and 
service in conformity with the general statutes 
relat‘ng to service of process on corporations 
will not give jurisdiction. So, where a for- 


20 Carpenter v. Westinghouse Air-Brake Co., 32 
Fed. Rep. 434. 

21 6 Thomp. Corp. §§ 7502, 8023. 

22 Baile v. Equitable Fire Ins. Co., 68 Mo. 617; Stone 
y. Travelers’ Ins. Co., 78 Mo. 655. 

2 Oland v. Agricultural Ins. Co., 69 Md. 248, 12 
Cent. Rep. 881, 14 Atl. Rep. 669; Rehm v. German 
Ins. Sav. Inst., 125 Ind. 135,25 N. E. Rep. 173. It 
follows that where a foreign insurance company has 
appointed such an agent, service of process upon one 
of its local agents will not be sufficient. Baile v. 
Equitable Fire Ins. Co., 68 Mo. 617; Gates v. Tusten, 
89 Mo. 18; Rehm v. German Ins. Sav. Inst., 125 Ind. 
185, 25 N. E. Rep. 173. So, a return of service of proc- 
ess of garnishment “by delivering a summons of gar- 
nishment in writing to H. N. B., one of the agents of 
said company,” does not show a formal service up- 
der the Missouri statute (R. S. Mo. 1879, § 6013), 
which requires foreign insurance companies doing 
business within Missouri to appoint and authorize 
some person who shall be a resident of the State to 
acknowledge or receive service of process,” etc. The 
reason is that the statute plainly contemplates that 
but one agent or attorney shall be designated by the 
foreign insurance company. Gates v. Tusten, 89 Mo. 
18, 19. But where the sheriff returned that he had 





eign corporation has appointed a State officer 
as its attorney to receive service of process 
against it in compliance with the domestic 
statute, a service upon one who was its agent 
prior to such appointment will not support 
jurisdiction of the action.* If the foreign 
corporation fails to make the designation re- 
quirec by the statute, but, nevertheless, by 
entering the State to do business there, ren- 
ders itself amenable to its judicial process, 
then service may be obtained upon itin any 
mode recognized by any other statute, or by 
the principles of the common law.” On the 
other hand,a service upon the agent appointed 
in pursuance of a State statute is sufficient to 
sustain a personal judgment against the cor- 
poration which will be good everywhere.” 

V. Principles which Govern in the <Ab- 
sence of Statutes.—The statutes of the States 
providing for the service of process upon cor- 
porations, foreign and domestic, present such 
a variety of detail as to preclude any attempt 
at examination ina single article. The re- 
maining space allotted to this article will 
therefore be consumed in an attempt to state 
the general principles which govern concern- 
ing such service, in the absence of statutes, 
in so faras they have not already been stated. 
Where there is no governing statute, then, 
under the principles of the common law, the 
service must, in order to bind the corporation, 
be made upon an officer or agent sustaining 
such relation to it as to be capable of receiv- 
ing notice for itin respect of the matter of 
the suit.” At common law this officer was 
the head officer of the corporation,—in the 


served the summons on H. P., “State ageut’’ of the 
company, it was held that the return showed a good 
service, since the words ‘State agent” sufficiently 
designated H. P. as the person appointed by the com- 
pany toreceive service of process under the above 
statute. Stone v. Travelers’ Ins. Co., 78 Mo. 655. 

2 Laflin v. Travelers’ Ins. Co., 121 N. Y. 713, 31 N. 
Y. St. Rep. 900, 24 N. E. Rep. 934. On the contrary, 
where the company made such an appointment, but 
the superintendent of insurance refused to admit it 
to do business in the State, after whichits applica- 
tion was withdrawn, a service of summons on the 
superintendent of insurance was inoperative to give 
jurisdiction against the company. Richardson Vv. 
Western Home Ins. Co., 8 N. Y. Supp. 873. 

25 Compare Morrison v. National Rubber Co., 138 
Civ. Proc. Rep. (N. Y.) 288. 

2% 6 Thomp. Corp. § 8028. 

27 Sturtevant v. Milwaukee, etc. R. Co., 11 Wis. 61. 
Compare Barrett vy. American Telegraph, ete. Co., 56 
Hun (N. Y.), 480, 31.N. Y. St. Rep. 465, 10 N. Y. 
Supp. 138, 
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case of a municipal corporation, the mayor.™ 
But a sound modern view is that where the 
cornoration is one engaged in trade or busi- 
ness, service may be made upon the officer 
or agent whose duty it is, either in his offi- 
cial capacity or by virtue of his employment, 
to communicate the fact of such service to 
the governing body of the corporation ;” and 
that such an officer may be its secretary,” 
who is its organ of communication with the 
outside warld.*! 

VI. Agency of Person in Whom Process 
Served must Appear of Record.—That the 
person on whom the process was served 
sustains such a relation to the corpo- 
ration as to affect it with notice, under 
the principles of the preceding section, 
must in some way appear of record.” 
In some jurisdictions it is error to render a 
judgment by default, without proof being 
made to the court that the person upon whom 
the service was made sustained tbe relation to 
the corporation indicated above.” Thus, ai- 
though the processis returned as having been 
served upon the president of the corporation, 
it is necessary that proof of his official char- 
acter should be made to the court, to sup- 
port a judgment by default, and the sheriff’s 
return alone does not prove the fact.** So, 
an acceptance of service by the secretary of 
a corporation is not of itself sufficient evidence 
that he bears sucha relation to the corporation 
as will make the service effectual to give juris- 
diction against the corporation, although the 
governing statute permits the service to be 
made upon the secretary of a corporation. 
‘That he was thesecretary must be shown.’’® 
This is analogous to the general rule that 
agency cannot be proved by the mere un- 
sworn declarations of the agents.* But 
where the judgment entry contains the recital 
that service was proved to the satisfaction of 


28 1 Tidd Prac. 116; People v. Cairo, 50 Ill. 154. 

23 Dock v. Elizabethtown, etc. Man. Co., 34 N. J. 
L. 312. 

30 Heltzell v. Chicago, ete. R. Co., 77 Mo. 315, 317. 

81 5 Thomp. Corp. § 5195. 

82 Sturtevant v. Milwaukee, etc. R. Co., 11 Wis. 61. 

3838 Bank v. Walker, Minor (Ala.), 391; Lyon v. 
Lorant, 3 Ala. 151; Wetumpka, ete. R. Co. v. Cole, 6 
Ala. 655; Talladega Ins. Co. v. McCullough, 42 Ala. 
667; Oxford Iron Co. v. Spradley, 42 Ala. 24; Talladega 
Ins. Co. v. Woodward, 44 Ala. 287. 

34 Wetumpka, etc. R. Co. v. Cole, 6 Ala. 655. 

% Talladega Ins. Co. v. Woodward, 44 Ala. 287. See 
also Hebel v. Amazon Ins. Co., 88 Mich. 400. 
% 4 Thomp. Corp. § 4880. 


the court, this must be construed, in favor of 
the judgment, to mean that evidence was in- 
troduced tending to show that the person ac- 
cepting service was the secretary of the com- 
pany, as he described himself.” 

VII. Service on Particular Oficers.—In 
the absence of statute a service on a single 
director will not be good, for he is not an 
agent of the corporation, the agency of the 
directors being a joint agency exercised only 
when sittingtogether as a board;* though 
there are statutes validating this mode of 
service. Service upon an officer who has 
resigned or otherwise entirely vacated his of- 
fice will not confer jurisdiction ;“ though it 
may be otherwise in cases of an ineffectual 
attempt to vacate the office,*! and where the 
resignation has not been accepted, since pub- 
lic officers cannot vacate their offices at pleas- 
ure.” Service upon the president of a busi- 
ness corporation will in most cases be suffi- 
cient ;* since the law, in general ascribes to 
him the character of chief managing or exec- 
utive officer.“ Service on a managing agent, 


37 Talladega Ins. Co. v. Woodward, 44 Ala. 287. The 
same practice obtains in Louisiana, where the corpo- 
ration defendant can appear specially for the purpose 
of objecting to the mode of service, absurd as this 
may seem. See Collier v. Morgan’s R. Co., 41 La. 
Ann. 37, 5 South. Rep. 637. In this case a domestic 
railroad company was allowed to trifle with justice by 
coming into court for the purpose of showing that the 
person on whom process against it had been served 
was notin fact its secretary, as the sheriff had re- 
turned. ,Compare Jacobs v. Sartorius, 3 La. Ann. 9. 
The true rule ought to be that ifa defendant whose 
residence is within the jurisdiction comes into court 
to make such an objection, he comes for all purposes; 
and many courts so hold. As to whether the return 
of the officer.is conclusive as to the fact of agency, see 
the discussion in 6 Thomp. Corp. § 7507. 

88 3 Thomp. Corp., § 3908. But see 5 Thomp. Corp., 
§ 5220 et seg.; and for a statement of the principle of 
the text, see Dock v. Elizabethtown, etc. Mau. Co., 34 
N. J. L. 312, 317. 

396 Thomp. Corp., § 7508. See, also, 6 Thomp. Corp., 
§ 8035. 

40 Amy v. Watertown, 130 U. S. 301. See, also, 
Watertown v. Robinson, 59 Wis. 513, s. C., on subse- 
quent appeal, 69 Wis. 230. Compare Worts v. Water- 
town, 14 Fed. Rep. 534. As to service where the 
agency has expired but the business is not wound up, 
see 6 Thomp. Corp., § 8040. 

41 Badger v. United States, 93 U. S. 599, 604. 

4 Edwards v. United States, 103 U.S. 471, 473; 6 
Thomp.jCorp., § 7510. 

48 Meriwether v. Bank’of Hamburg, Dudley (S. C.), 
36; Conner v. Southern Ex. Co., 37 Ga. 397; Clark v. 
Chapman, ‘5 Ga. 486; Steiner v. Central Railroad, 60 
Ga. 552; Southern Ex. Co. v. Skipper, 85 Ga. 565, 11 
S. E. Rep. 871. 








44 Note a difference of theory on this question, 4 
Thomp. Corp., § 4617 et seg. As to{service upon the 
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although he may not be the president, will be 
a good service both at common law and un- 
der many statutes ;*° though there are differ- 
ences of interpretation as to who are to be 
deemed managing agents under such stat- 
utes.“ Statutes of the States have widened 
the modes of service until in some States 
service may even be had upon any 
agent or employee; upon a person in 
the employ of the corporation, having its 
property in charge ;** upon any agent in ac- 
tions growing out of the business of his 
agency ;* upon any person doing business for 
the corporation ;° or even upon individual 
stockholders. In default of space to pur- 
sue this interesting subject further, the writer 
again ventures to refer to a recent work 
where it is treated with a great deal of de- 
tail.” Seymour D. Tuompson. 
St. Louis, Mo. 


‘*principal officer” under a statute, see 6 Thomp. 
Corp., § 8036. 

45 As to such statutes, see 6 Thomp. Corp., § 8037. 

46 See, for cases of this character: Doty v. Michi- 
gan Cent. R. Co., 8 Abb. Pr. (N. Y.) 427; Carr v. 
Commercial Bank, 19 Wis. 272; Parke v. Common- 
wealth Ins. Co., 44 Pa. St. 422; Bain v. Globe Ins. Co., 
9 How. Pr. (N. Y.) 448; Donadi v. New York, etc. Ins. 
Co.,2 E. D. Smith (N. Y.), 519; Flynn v. Hudson R. 
R. Co., 6 How. Pr. (N. Y.) 308; Bank of Commerce v. 
Rutland, ete. R. Co., 10 How. Pr.(N. Y.) 1; American 
Express Co. v. Johnson, 17 Ohio St. 641. As to who 
are not managing agents to receive such service, see 
6 Thomp. Corp., § 7513. Similar questions of inter- 
pretation have arisen under statutes providing for 
service upon a general agent. See 6 Thomp. Corp., § 
7515. Service upon secretary, or secretary and treas- 
urer. 6 Thomp. Corp., § 7515. Service upon station 
agents of railway companies. 6 Thomp. Corp., § 7517. 

47 6 Thomp. Corp., § 7516. 

48 Id. § 7518. 

49 Id. § 7519. 

50 Id. § 8089. 

51 Td. §§ 7521, 8041. 

52 6 Thomp. Corp., § 7502 e¢ seq.; Id.§ 8019 et seq. 








CONTRACT — RESTRICTION OF TRADE — MO- 
NOPOLY—PUBLIC POLICY—VALIDITY. 


HERRIMAN v. MENZIES. 


Supreme Court of California, Nov. 7, 1896. 


A contract provided for the formation of an associa- 
tion between several firms and individuals “to govern 
and control the business of master stevedores, to be 
carried on by its members, and to divide the profits 
and losses of said business so carried on.’”? The as- 
sociation was to continue for five years, and was given 
power, through a majority vote, to fix a schedule of 
charges; and it was agreed that each member would 


carry on the business in its or his own name, as there- 
tofore, for the benefit of the association, and render 
regular statements to the association. The agreement 
was to cover all business done by any of its members 
in the State, and provided that any member violating 
the contract should pay to the association a certain 
amount as liquidated damages: Held, that the con- 
tract did not create a monopoly to unduly restrict the 
business of stevedoring, in contravention of public 
policy. 


VAN FLEET, J.: In this case the defendants 
appealed to this court from the judgment and 
from an order denying a motion for a new trial. 
The appeal from the judgment was heretofore 
dismissed, and the order denying a new trial af- 
firmed, in department. Herriman v. Menzies, 44 
Pac. Rep. 660. Subsequently the order dismiss- 
ing the appeal from the judgment was, upon 
petition therefor, set aside, and a hearing of the 
motion ordered in banc. Since the last order, 
the appeal from the judgment has been submitted 
upon the merits, but without a waiver of said 
motion to dismiss. 
The appeal from the judgment involves but 
one question,—whether the complaint states a 
cause of action. The objection urged is that the 
contract which forms the basis of the action, and 
under which the accounting is asked, is contrary 
to public policy, and void. The contract is set 
out in hee verba. It provides for the formation 
of an association between several firms and indi- 
viduals engaged in the business of stevedoring in 
the city of San Francisco under the name of the 
Master Stevedores’ Association, ‘‘to govern and 
control the business of master stevedores, to be 
earried on by its inembers, and to divide the 
profits and losses of said business so carried on.” 
The association is to continue five years. Certain 
officers, consisting of president, vice-president, 
and secretary, whose duties are defined, and a 
standing committee for the auditing of accounts 
of the members, are provided for. The associa- 
tion is given power through a majority vote of its 
members to ‘fix a schedule of prices or charges 
for any and all work as stevedores to be done and 
performed by its members, and they hereby 
agree that they will each of them observe and 
abide by such schedule of prices or charges, and 
that none of them will do or perform any such 
work at or for less or lower prices, or suffer or 
allow any discount to be made therefrom, except 
as may be allowed or authorized by the associa- 
tion.’’ ‘‘(9) Each of the firms and parties hereto 
is to carry on the business of master stevedores, 
according to the provisions of this agreement, in 
their oWn names as heretofore, for the benefit of 
this association; and each agree to do so in an 
efficient and economical manner, and that their 
disbursements shall be subject to examination 
and approval or disapproval as herein provided.” 
Each member is required to keep full and correct 
accounts of the business done by him, including 
all receipts and disbursements, and render state- 
ments thereof at stated intervals to the associa- 
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any of the members in San Francisco and the 
other ports in the State, and provides that any 
member violating any provision of the contract 
shall pay to the association a certain amount as 
liquidated damages. 

It is contended that the contract contemplates 
an illegal scheme and combination to stifle com- 
petition in the stevedoring business, and is in re- 
straint of trade, and that its effect is to create a 
monopoly; and that in these respects it con- 
travenes public policy, and is opposed to good 
morals, and so constitutes no proper basis for an 
action either at law or in equity. We are unable 
to coincide in this construction of the contract, or 
to perceive anything therein which renders it in- 
valid upon the grounds stated. The objection 
that its effect is tv create a monopoly in and un- 
duly restrict the business of stevedoring does not 
find support in its terms. A monopoly exists 
where all or so nearly all of an article of trade or 
commerce within a community or district is 
brought within the hands of one man or set of 
men as to practically bring the handling or pro- 
duction of the commodity or thing within such 
single control, to the exclusion of competition or 
free traffic therein. Anything less than this is 
not monopoly. Webster defines it as ‘‘the sole 
power of dealing in any species of goods,’’ and 
Bouvier as ‘tthe abuse of free commerce, by 
which one or more individuals have procured the 
advantage of selling all of a particular kind of 
merchandise.” And these definitions accord 
with that given by later writers. Spell. Trusts, § 
133. An agreement. the purpose or effect of 
which is to create a monopoly, is unlawful if it 
relate to some staple commodity, or thing of 
general requirement and use or of necessity, and 
not something of mere luxury or convenience. 
Assuming that the business of stevedoring is a 
thing which is the proper subject of a monopoly 
within this definition, there is nothing in this 
agreement to render it obnoxious to that objec- 
tion, nor anything to show that it will operate to 
unlawfully restrain trade. It nowhere appears 
therefrom that the parties to this contract, by the 
combination of their business interests provided 
for, are in the control, or anything like the con- 
trol, of that business in San Francisco, to an ex- 
tent to enable them to exclude competition 
therein, or control the price of such labor or 
business. There is absolutely nothing to show 
that they comprise more than the most insig- 
nificant part or fraction, either in.number or vol- 
ume of business, of those engaged in that trade in 
this community. We are not at liberty to in- 
dulge in inferences which would restrict the par- 
ties in their right to combine their interests. 
Parties are to be given the widest latitude to 
make contracts with reference to their private 
interests (Printing Co. v. Sampson, L. R. 19 Eq. 
465), and the invalidity of such contracts is never 
to be inferred, but must be clearly made to ap- 
pear. Appellant says that the purpose of this 
contract is expressly declared as that of ‘‘con- 





trolling the business of stevedoring,’’ and that 
this implies an improper restriction of that busi- 
ness anda monopoly. But the language of the 
contract is, ‘‘to govern and control the business 
of master stevedores, to be carried on by its 
members.”? This is a very different thing from a 
combination to contre] the entire business of 
stevedoring. Combinations between individuals 
or firms for the regulation of prices, and of com- 
petition in business, are not monopolies, and are 
not unlawful as in restraint of trade, so long as 
they are reasonable, and do not include all ofa 
commodity or trade, or create such restrictions as 
to materially affect the freedom of commerce. 
Say the Supreme Court of Illinois, in People’s 
Gaslight & Coke Co. v. Chicago Gaslight & Coke 
Co., 20 Ill. App. 492: “The tendency of the 
courts is to regard contracts in partial restraint 
of competition with less disfavor than formerly. 
and the strictness of the ancient rule has been 
greatly modified by the modern cases. Maule, 
J., in Proctor v. Sargent, 2 Scott, N. R. 289, re- 
marked that: ‘Many persons who are well in- 
formed upon the subject entertain an opinion 
that the public would be better served if, by per- 
mitting restrictions of this kind, encouragement 
were held out to individuals to embark large 
capitals in trade, and that it would be expedient 
to allow parties to enter into any description of 
contract for that purpose that they might find 
convenient.’ Greenhood, Pub. Pol. 689, and 
cases cited.’ And in Shrainka v. Scharring- 
hausen, 8 Mo. App. 522, it is said: ‘The old 
doctrine of the common law that contracts in re- 
straint of trade are void is no longer to be rigor- 
ously insisted upon precisely as it was insisted 
upon in the earlier cases in which it was an- 
nounced. It has been modified by the more re- 
cent decisions, as the laws of trade have become 
better understood during the development of our 
commercial system, and the changes which have 
been introduced in the social system. Presbury 
Fisher, 18 Mo. 50; Long v. Towl, 42 Mo. 545. It 
is not that contracts in restraint of trade are any 
more legal or enforceable now than they were at 
any former period, but that the courts look dif- 
ferently at the question as to what is a restraint 
of trade.” 

We find nothing in the terms of the present 
agreement which would necessarily work an un- 
reasonable restriction in the manner of conduct- 
ing the business in question, or which would nec- 
essarily interfere with the freedom or right of 
others not parties to the contract to engage in 
and carry on such business. The parties them- 
selves, itis true, have combined their business as 
severally carried on by them, and have agreed to 
be bound by a schedule or rate of charges to be 
fixed by the association; but this in itself is not 
an unlawful restraint of trade so long as it does 
not appear that the rates to be charged are un- 
reasonable, or the restriction such as to preclude 
a fair competition with others engaged in the 
business. In Collins v. Locke, 4 App. Cas. 674, 
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it is held that where the object of an agreement 
was to parcel out the stevedoring business of the 
port of Melbourne among the parties to it, and so 
prevent competition, at least among themselves, 
and reasonably keep up the price, it was not in- 
valid, though its effect might be to create a par- 
tial restraint upon the power of the parties to 


exercise their trade. In Association v. Walsh, 2 
Daly, 1, where an agreement not materially un- 
like the present was entered into between master 
stevedores, fixing a rate of prices to be charged 
by the members in their business, and making a 
penalty for any member doing work for less, and 
an action was brought to enforce such penalty 
for a default by one of the members, it was held 
that such an association was not an unlawful 
combination, as injurious to trade or commerce, 
nor the restrictions unlawful, as being in re- 
straint of trade. ‘‘An agreement between a 
number of persons to act concerted!y in fixing 
prices at which they will sell a particular prod- 
uct in a particular city is not illegal, as being in 
restraint of trade, unless it appears that they 
have a monopoly of that product.’’ Ray, Con- 
tract. Lim. p. 223, and cases there cited. See, 
also, People’s Gaslight & Coke Co. v. Chicago 
Gaslight & Coke Co., supra; Skrainka v. Schar- 
ringhausen, supra; Ontario Salt Co: v. Merchants’ 
Salt Co., 18 Grant (U. C.), 542; Roller Co. v. 
Cushman, 143 Mass. 353, 9 N. E. Rep. 629. In 
Ontario -Salt Co. v. Merchants’ -Salt Co., supra, 
speaking of an agreement of similar import be- 
tween salt manufacturers to keep up the price of 
that commodity, it is said: ‘I know of no rule 
of law ever having existed which prohibited a 
certain number (not all) of the producers of a 
staple commodity agreeing not to sell below 
a certain price; and notbing more than this has 
been agreed to by the parties here.’’ We find 
nothing necessarily inconsistent with the doctrine 
of these cases in the cases cited by appellants. 
In the case of Factor Co. v. Adler, 90 Cal. 117, 27 
Pac. Rep. 37, the language relied upon has ex- 
press reference to contracts ‘‘entered into with 
the object and view of controlling and neces- 
sarily suppressing the supply, and thereby en- 
hancing the price of articles of actual necessity.” 
In Lumber Co. v. Hayes, 76 Cal. 387, 393, 18 Pac. 
Rep. 391, 393, in the language of the court: ‘*The 
very essence and mainspring of the agreement— 
the illegal object—‘was to form a combination 
among all the manufacturers of lumber at or 
near Felton, for the sole purpose of increasing 
the price of lumber, limiting the amount thereof 
to be manufactured, and give plaintiff control of 
all lumber manufactured.’’’ In Vulcan Powder 
Co. v. Hercules Powder Co., 96 Cal. 510, 31 Pac. 
Rep. 581, the contract precluded the parties ab- 
solutely from shipping to, or selling the com- 
modity within, a large part of the territory of the 
United States, and restricted the output of the 
powder within the territory wherein the parties 
were at liberty to sell; and it was held that the 
contract was void, as in restraint of trade. The 





cases from other States relied upon are as clearly 
distinguishable from the present as are the fore- 
going. After a careful review of all the authori- 
ties, we are unable to say from the terms of the 
present contract that it, to any extent, trenches 
upon the rule of public policy invoked, or that 
there is anything within its provisions which 
should preclude the parties thereto from enforc- 
ing it. This conclusion renders the motion to 
dismiss the appeal of no consequence. The judg- 
ment is affirmed. 

Norr.—Contracts between employers and traders 
whose effect is to restrain the freedom of trade or the 
free employment of labor are illegal and void. Law- 
son on Contracts, § 331. Hooker v. Vandewater, 4 
Denio, 349; Morris Run Coal Co. v. Barclay, 68 Pa. 
St. 173; Hartford, etc. R. R. Co. v. New York, ete. R. 
R. Co., 3 Rob. (N. Y.) 416; Clancy v. Onondaga, ete. 
Co., 62 Barb. 375; Kurtz v. Citizen’s Coal Co., 72 Pa. 
St. 392; Arnott v. Coal Co., 68 N. Y. 558,23 Amer. 
Rep. 190; Santa Clara, etc. Co. v. Hayes, 76 Cal. 387; 
Oregon Steam Nav. Co. v. Hale, 1 Wash. 283; Wig- 
gins Ferry Co. v. R. R. Co.,5 Mo. App. 347; Stewart 
v. R. R. Co., 388 N. J. L. 505. The following may be 
said to fall under this rule: An agreement be- 
tween the members of an association of salt manu- 
facturers that no members should sell any salt during 
the life of the association except at retail at the fac- 
tory, and at prices fixed by a committee. Cent. Ohio 
Salt Co. v. Guthrie, 35 Ohio St. 666. A contract be- 
tween arailroad company and atelegraph company, 
that the former will not allow any other telegraph 
company to construct aline along its road. Western 
Union Tel. Co. v. Amer. Union Tel. Co., 65 Ga. 160, 38 
Amer. Rep. 781; Western Union Tel. Co. v. R. R. Co., 
3 McCrary, 130; Western Union Tel. Co. v. Tel. Co., 
23 Fed. Rep. 12; Balt., ete. Tel. Co. v. West. Union 
Tel. Co., 24 Fed. Rep. 319. But see West. Union Tel. 
Co. v. Tel. Co., 7 Biss. 367; West. Union Tel. Co. v. 
R. R. Co., 86 Ill. 246,29 Amer. Rep. 28. An agree- 
ment by members of a carrying association, the terms 
of which are that no one should carry freight for less 
than the rate fixed by the association, without regard 
to the question whether the rate was reasonable or 
not. Sayre vy. Benevolent Assoc., 1 Duvall, 143, 85 
Am. Dec. 618; Stanton vy. Allen, 5 Denio, 534, 49 
Am. Dec. 282; Hooker v. Vandewater, 4 Denio, 
349, 47 Am. Dec. 258. A contract entered into be- 
tween two gas companies that one of them shall dis- 
continue fora hundred years the manufacture and 
sale of illuminating gas in a city in which it had been 
granted by the legislature the right to manufacture 
and sell such gas. Chicago Gas Light Co. v. Gas 
Light Co., 121 Ill. 530, 2 Amer. St. Rep. 124. An 
agreement between two large coal mining companies 
that one would take all the coal the other should 
mine, and the other should not sell to any third par- 
ties. Arnott v. Coal Co., 68 N. Y. 558,23 Amer. Rep. 
190. Agrant of the “exclusive” right of way and 
privilege to construct and maintain tubing for the 
transportation of oil through a tract of two thousand 
acres of land. West Virginia Trans. Co. v. Ohio 
River Pipe Line Co., 22 W. Va. 660, 46 Amer. Rep. 
527. An agreement by several commercial firms by 
which they bound themselves for the term of three 
months not to sell any India cotton bagging except 
with the consent of a majority of them. India Assoc. 
v. Koch, 14 La. Ann. 168. An agreement between the 
grain dealers of a town which purported to be a con- 
tract of partnership for the purpose of dealing in 
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grain but the real object of which was to form a secret 
combination to control the grain trade and suppress 
competition. Craft v. McConoughy, 79 Ill. 346, 22 


Amer. Rep.171. A contract by which one railroad 
company agrees with another to do business between 
certain points, and not to connect with or take busi- 
ness from or give business to any other railroad which 
may be afterwards constructed, and not accept freight 
and passengers from a certain other company except 
at higher than the usual rates. Denver, etc., R. R. 
Co. v. R. R. Co., 15 Fed. Rep. 650. So contracts for 
the purpose of making what is called a “‘corner” in 
the market whereby to control the prices of articles 
of necessity in life such as bread-stuffs, fuel, etc., are 
void as against public policy. Raymond v. Leavitt, 
46 Mich. 447, 41 Amer. Rep. 170; Sampson v. Shaw, 
101 Mass. 145; Morris Run Coal Co. v. Barclay Coal 
Co., 68 Pa. St. 174. Where a contract for the sale of 
grain bags provides that the vendee shall have the 
exclusive sale of the same tothe amount of 187,500, 
and the vendor agreed not to sell or offer the same for 
sale to any other person, and, if the vendee failed to 
sell the full amount, the vendor agreed to accept the 
sale of a pro rata amount, and such contract is a part 
of a scheme to gain a monopoly, itis void, as against 
public policy, and there can be norecovery for a 
breach thereof. Pacific Factor Co. v. Adler (Cal.), 27 
Pac. Rep. 36. A contract by which members of an 
association bind themselves not to sell mineral waters 
at less than a specified price, or such other price, not 
being less than the price specified, as a committee 
may from time to time direct, is a contract in restraint 
of trade, without consideration, and cannot be en- 
forced... Urmstron v. Whitelegg, 68 Law T. 455. An 
association of manufacturers of wire cloth, formed for 
the avowed purpose of regulating the price of the 
commodity, each of the members stipulating, under a 
heavy penalty, that he will not sell at less than a 
specified rate, is contrary to public policy and illegal; 
and one of the members of the association, who has 
paid the penalty for a violation of the stipulation, 
cannot recover it back. -De Witt Wire-Cloth Co. v. 
New Jersey Wire-Cloth Co., 14 N. Y. S. 277. An 
agreement by two manufacturers of glue from fish 
skins under a supposed valid patent, the object of 
which is to avoid competition between themselves 
and to secure to each a reasonable profit, is not 
against public policy, the article in question not be- 
ing one of prime necessity, nota staple commodity 
ordinarily bought and soldin the market. Gloucester 
Isinglass & Glue Co. v. Russia Cement Co. (Mass.), 27 
N. E. Rep. 1005. An association of stenographers, 
formed to establish and maintain uniform rates of 
charges, and to prevent competition among its mem- 
bers, under certain penalties, is illegal, as in restraint 
of trade and against public policy, and one member 
cannot maintain an action against another for dam- 
ages occasioned by the latter underbidding the 
former, in violation ofthe rules of the association. 
More vy. Bennett (Ill. Sup.), 29N. E. Rep. 888. An 
agreement the object of which isto buy up all cash 
corn offered and by holding the same create an arti- 
ficial scarcity, so as to speculate on the market price, 
is void as against public policy, and an action will not 
lie to recover money advanced or services rendered 
thereunder. Cummings v. Foss, 40 Ill. App. 523. To 
render a contract void as being in restraint of trade, 
it is nct necessary that it should create a pure 
monopoly, but it will be illegal if the natural or nec- 
essary consequences of its operation are to prevent 
competition and create fictitious prices independent 
of the law of demand and supply, and to such an ex- 





tent as to injuriously affect the interest of the public, 
or the interests of any particular class of citizens who 
may be especially interested, either as producers or 
consumers, in the articles or staples which are the 
subject of the restrictions imposed by the contract. 
Texas Standard Oil Co. v. Adoue, 83 Tex. 650, 29 
Amer. St. Rep. 690. See 40 Cent. L. J. p. 411 for ex- 
tensive note on the subject of Trade Monopolies and 
their Legality. 
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1. ADMINISTRATION—Administrator’s Sale—Validity. 
—The purchase by an administrator at his own sale of 
land belonging to the estate of his intestate being 
voidable atthe option of an heir upon his election, 
within a reasonable time, to set the sale aside, the ad- 
ministrator could not, in hisown name and right, be- 
fore the expiration of such time, convey to another, 
who had notice of the facts, a good title to the land.— 
MACKEY V. BOWLES, Ga., 258. E. Rep. 834. 

2. ADMINISTRATION — Widow’s Allowance — Right to 
Sell Land.—Where a year’s support, consisting in part 
of land, was set apart forthe benefit of a mother and 
her minor child, it was, according to the doctrine laid 
down by this court in previous decisions, the right of 
the mother to sell and convey such land in fee-simple 
forthe purpose of deriving from the proceeds a sup- 
port for herself and the child; and this right was not 
affected by the fact that the mother had married again. 
—SWAIN V. STEWART, Ga., 25S. E. Rep. 831. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS — Invalid 
Provision.—A provision in a deed of general assign- 
ment for the benefit of creditors, by which a fee to an 
attorney for services to be rendered in sustaining and 
enforcing the assignment is made a preferred debt 
against the assigned estate, is void; but, if made with- 
out fraudulent intent, does not invalidate the assign- 
ment in other respects.—BAaNK OF LITTLE ROCK V. 
FRANK, Ark., 37S. W. Rep. 400. 

4. ASSOCIATIONS — Dissolution.—An unincorporated 
association cannot voluntarily go out of existence 
while its contracts or obligations are outstanding.— 
CAMDEN, G. & W.R. CO. V. GUARANTORS OF PENNSYL- 
VANIA, N. J., 35 Atl. Rep. 796. 

5. BanKs—Set-off against Deposit.—The relations be- 
tween a bank and its general depositors is that of 
debtor and creditor, and the bank may set off against 
a general deposit a debt due to it from the depositor.— 
STATE V. TUFTS, N. J., 85 Atl. Rep. 792. 

6. BANKS AND BANKING — Discounting of Fraudulent 
Partnership Note.—One of the members of a firm exe- 
cuted a note payable to the firm, indorsed it with the 
firm name, without the knowledge of his partner, and 
forged the name of a third party as second indorser. 
He presented the note to a banker for discount, and 
directed the proceeds to be credited to his personal 
account, which was accordingly done. The firm had 
at the same time an account upon the banker’s books. 
No part of the proceeds were used for partnership 
purposes: Held, that the circumstances were suffi- 
cient to put the banker upon inquiry as to the maker’s 
authority to use the firm’s indorsement for his own ac- 
commodation, and that the firm was not liable.— 
BROWN V. PETTIT, Penn., 35 Atl. Rep. 865. 

7. BENEVOLENT SOCIETY—Insurance-—-Assessment.— 
Where a person holding a benefit certificate in a fra- 
ternal society becomes insane, and his daughter, to 
whom the certificate is payable on his death, requests 
the proper officer of said society to notify her of any 
assessments, non-payment of an assessment will not 
work a suspension of the certificate, in the absence of 
the requested notification.—BUCHANAN Vv. SUPREME 
CONCLAVE IMPROVED ORDER OF HEPTASOPHS, Penn., 
85 Atl. Rep. 873. 

8. BILLS AND NOTES — Sureties.—Sureties upon a 
promissory note, whether they sign the same upon 
the face or upon the back thereof, are entitled, upon 
paying the note, to maintain an action thereon against 
their principal; and a declaration filed by them, 
wherein they sue upon the note as the owners of the 
same, may be amended by setting forth the facts as 
they exist, and stating their true relation tothe con- 
tract evidenced by the paper declared upon.—KING V. 
MCGHEE, Ga., 25S. E. Rep. 849. 

9. BONA FIDE PURCHASER.—One who does not pay 
any money for goods, but merely credits the price 
upon a pre-existing debt, is not a bona fide purchaser of 











them for value.—AVERY V. MANSUR & TEBBETTS IM- 
PLEMENT Co., Tex., 37S. W. Rep. 466. 

10. BOND — Negotiability — Assignment.—Where the 
assignee ofa non-negotiable instrument failsto give 
notice of such assignmentto the party to whom he 
looks for payment, a payment made tothe original 
payee, without notice of the assignment by the maker, 
will be a satisfaction of his liability.—LocKROW Vv. 
CLINE, Kan., 46 Pac. Rep. 720. 

11. CARRIERS — Expulsion of Trespasser.—A railroad 
conductor represents the company by which he is em- 
ployed in determining what persons are entitled to 
ride upon trains committed to his care; and his act in 
expelling from atrain a person not entitled to ride 
thereon as a passenger, being one performed by him 
in theline of his duty, is in lawthe act of the com- 
pany.—HIGGINS v. SOUTHERN Ry. Co.,Ga., 258. E. 
Rep. 837. 

12. CARRIERS OF GOODS — Connecting Lines.—Under 
Civ. Code, § 2201, declaring that the liability of a car- 
rier who accepts freight fora place beyond his route 
ceases on delivery toa connecting line, ‘‘unless he 
stipulates otherwise,” a provision in a freight contract 
that the carrier’s responsibility shall cease at the con- 
necting point is not rendered ineffective by a further 
stipulation for through passenger train service.—COL- 
FAX MOUNTAIN FRUIT CO. V. SOUTHERN PAC. CO., Cal., 
46 Pac. Rep. 668. 

13. CHATTEL MORTGAGES—Record.—The withholding 
of a chattel mortgage from record may cast suspicion 
upon the good faith of the indebtedness which it is 
given to secure, but, good faith being admitted or 
shown, the only effect of a failure to file it for record 
is to render it void as against the creditors of the mort- 
gagor, and as against subsequent purchasers and mort- 
gagees in good faith, until it is filed for record, or 
actual possessicn taken under it.—AMERICAN LEAD- 
PENCIL Co. Vv. CHAMPION, Kan., 46 Pac. Rep. 696. 

14. CONSTITUTIONAL LAW — Contracts Validated by 
Legislation.—Acts 1895, ch. 119, which was passed to 
validate contracts theretofore made by foreign corpo- 
rations in this State, where such corporations had 
failed to comply with Acts 1877,ch. 31, and Acts 1891, 
chs. 95, 122, providing for the filing of copies of charters, 
provided that such corporations had already in good 
faith complied with such requirements as to the regis- 
tration of their charter, did not violate the constitu- 
tional provision prohibiting a retrospective law ‘‘im- 
pairing the obligation of contracts.”—BUTLER V. 
UNITED STATES SAVINGS & LOAN Co., Tenn., 37 8. W. 
Rep. 385. 

15. CONSTITUTIONAL LAw — Limitation on Power to 
Transfer.—Act 1896, ch. 128, § 2, providing that when- 
ever any conveyance or transfer of a part of a debtor’s 
property is made for the purpose of preferring one or 
more creditors, ‘‘or would have that effect,” it shall 
be void, and all such property shall be divided pro rata 
among all the creditors, is obnoxious to Const, art. 1, 
§8, providing that no man shall be deprived of his 
property except by due process of law; since it pro- 
hibits the transfer of any portion of the property ofa 
debtor, however solvent, in satisfaction of any debt, 
however small,and deprives him ofthe right to use 
and to legitimately dispose of his property.—THIRD 
NaT. BANK V. DIVINE GROCERY CO., Tenn.,378. W. 
Rep. 390. 

16.. CONSTITUTIONAL LAW — Rights of Persons Con- 
victed of Crime—Evidence.—St. 1895, ch. 469, allowing 
aperson convicted of crime to be sentenced notwith- 
standing his exceptions, is constitutional.—COMMON- 
WEALTH V. BROWN, Mass., 45 N. E. Rep. 1. 

17. ConTRACT—Action for Salary—Defenses.—It is a 
good defense to an action by a teacher upon a written 
contract to pay him a stipulated sum per month for 
his services in teaching a private school that, in order 
to induce the persons by whom he was employed to 

sign the contract, he falsely and fraudulently repre- 
sented to them that he possessed certain specified and 
essential qualifications as a teacher, which he did not 
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in fact possess. Such defense is available to show 
failure of consideration, either total or partial.—Con- 
NOR V. LASSETER, Ga., 25S. W. Rep. 830. 

18. CONTRACT — Illegality.—One party toa contract 
which had been executed, who received money from 
it for the use of another, cannot plead its illegality in 
defense to an action to recover such money.—ANDREW 
Vv. NEW ORLEANS BREWING ASSN., Miss., 20 South. 
Rep. 837. 

19. CONTRACTS — Intention to Abandon.—Where one 
party to acontract, by his words or conduct, shows a 
fixed intention to abandon it, the other party is justi- 
fied in treating itas abandoned.—KILGORE V. NORTH- 
WEST TEXAS BAPTIST EDUCATIONAL SOC., Tex., 37 N. 
W. Rep. 473. 

20. CONTRACTS — Payment.—Where the owner of 
buildings in process of erection, under contract which 
provided for payment to the contractors when the 
buildings should be completely finished, takes posses- 
sion, and rents the buildings, prior totheir comple- 
tion, protesting, however, when asked to pay part of 
the contract price due only at completion, that the 
buildings are not completed, his taking possession i8 
nota waiver of his right to withhold payment until 
the buildings shall be duly finished.—BRADLEY CouR- 
RIER CoO. V. BERNZ, N. J., 35 Atl. Rep. 832. 


21. CONTRACT—Suit by Third Person.—An agreement 
made by one person with another to pay a debt due 
by the latter to a third person is not the subject of 
suit by such third person, when there was no inten- 
tion to benefit him, and nothing of value came under 
the contract within the control of the promisor which, 
in equity, belonged to such third person, or is subject 
to alien in his favor.—AMERICAN EXCH. NAT. BANK V. 
NORTHERN Pac. R. Co., U. 5. C. C., N. D. (Wash.), 76 
Fed. Rep. 130. 


22. CONTRACT—Wagering Contracts—Stakeholcers.— 
Where plaintiffs deposited money with third persons 
as stakeholders, for the purpose of being used as mar- 
gins in the mere purchase and sale by the defendant 
of differences in the market prices of stocks and 
grain, without an actual purchases or sales, these 
were were wagering contracts, and illegal; and the 
money could be recovered back while in the hands of 
the stakeholders, and before having been paid to de- 
fendant.—DAULER V. CAMPBELL, Penn., 35 Atl. Rep. 
857. 

23. CONTRACT IN RESTRAINT OF TRADE—Validity.—A 
stipulation by vendors of mill property that they will 
not thereafter engage in the same business in the city 
in which the property is located is not invalid, as be- 
ing in restraint of trade for an unreasonable length of 
time.—KRAMER V. OLD, N. Car., 258. E. Rep. 813. 

24. CONTRACT WITH STATE—Power of Governor to 
Employ Agent.—Under Const. art. 4, § 15, declaring 
that ‘‘no law shall be passed except by bill,” and sec- 
tion 32, forbidding the legislature to pay or to autho- 


rize the payment of any claim created against the - 


State by a contract “made without expfess authority 
oflaw,’” and providing that such unauthorized con- 
tracts shall be null and void, the legislature cannot, by 
mere resolution, ratify the act of the governor in as- 
suming to employ an agent to collect aclaim in favor 
of the State.—MULLAN V. STATE, Cal., 46 Pac. Rep. 670. 


25. CORPORATION — Insolvency — Liability of Stock- 
holders.—T wo or more creditors of an insolvent cor- 
poration may proceed concurrently against a stock- 
holder to enforce his statutory liability, and the pen- 
dency of proceedings by one creditor is no bar to that 
of another. But the court has ample authority to pro- 
tect the stockholder so that he be not required to make 
more than one payment in discharge of his liability. 
—BUIST V. CITIZENS’ SAV. BANK OF CONCORDIA, Kan., 
46 Pac. Rep. 718. 

26, COVENANTS IN LEASE—When Binding on Assignee. 
—Covenants that the lessee will keep the buildings in- 
sured for two-thirds of their value, and, in case of de- 
struction by fire, will use the proceeds of such insur- 





ance for rebuilding, or will pay over the insurance to 
the lessor at his option, run with the land, and bind 
the assignee of the lease and all acquiring rights un 

der him.—NORTHERN TRUST CO. V. SNYDER, U. 8. C. CO. 
of App., Seventh Circuit, 76 Fed. Rep. 34. 

27. CRIMINAL EVIDENCE — Footprints.—Impressions 
of footprints made in a box of sand with the boot worn 
by the prisoner may be exhibited by the State to wit- 
nesses who had seen certain footprints near the body 
of the murdered person, forthe purpose of compari- 
son.—JOHNSON V. STATE, N. J., 35 Atl. Rep. 787. 


28. CRIMINAL LAw—Accomplice’s Testimony.—One who 
accepts meat which he knows is from a cow stolen by 
the giver is an accomplice in the theft, within the rule 
requiring corroboration of an accomplice’s testimony. 
—WALKER V. STATE, Tex., 378. W. Rep. 423. 

29. CRIMINAL Law—Assault—Deadly Weapons.—“‘An 
instrument Calculated and likely to produce death or 
serious bodily injury from the manner in which it is 
used,” is a proper definition of a deadly weapon. 
HARDY V. STATE, Tex., 37S. W. Rep. 434. 

380. CRIMINAL Law—Assault with Intent to Rape.— 
Where an attempt is made by an adult male to have 
carnal knowledge of a child of tender years, though 
with her consent, and there is no actual penetration, 
but there is an effort to effect one by the use of force, 
the act constitutes an assault with intent to rape.— 
ALLEN V. STATE, Tex., 37S. W. Rep. 429. 

31. CRIMINAL Law—Celebrating Marriage.—It is not 
a crime for one not an officer or minister to celebrate a 
marriage with the consent of the parties to it.—STATE 
v. Brown, N. Car., 258. E. Rep. 820. 

32. CRIMINAL Law—Murder—Defense of Insanity.— 
Where, in atrial for murder, the accused sets up his 
insanity as a defense, he is bound to establish it by a 
preponderance of the evidence, but should be held to 
no higher degree of proof.—KELCH V. STATE, Ohio, 45 
N. E. Rep. 6. 

33. CRIMINAL LAW—Perjury.—The false answer of a 
defendant, who became a witness in his own behalf in 
a criminal prosecution, that he had never been con- 
victed of acertain felony, was material, in that it af- 
fected his credibility, and perjury can be predicated 
thereon.—STATE V. PARK, Kan., 46 Pac. Rep. 713. 

384. CRIMINAL LAw—Rape—Accomplice.—In a prose- 
cution for rape by having carnal intercourse with a 
girl under the age of consent, the rule governing the 
testimony of an accomplice cannot be applied to the 
testimony of the prosecuting witness.—HAMILTON Y. 
STATE, Tex., 37S. W. Rep. 431. 

35. CRIMINAL Law—Reading Law to Jury.—While it 
is the right of counsel for the accused in a criminal 
case to read law to the jury ‘and comment thereon, 
this court will not control the discretion of the trial 
judge in refusing to allow counsel to read from a su- 
preme court report of this State the facts of a decided 
case forthe purpose of commenting upon and com- 
paring the testimony in that case with the facts of the 
case on trial.—SOLOMON V. STATE, Ga., 25 8. E. Rep. 
847. 

36. CRIMINAL LAW—Repeated Convictions—Increased 
Penalties.—St. § 1130, which provides that “every per- 
son convicted a second time of felony, the punishment 
of which isconfinementin the penitentiary, shall be 
confined in the penitentiary not less than deuble the 
time of the first conviction; and if convicted a third 
time of felony, he shall be confined in the penitentiary 
during his life,” does not authorize the imposition of 
the increased penalty for an offense committed before 
the original conviction or convictions. — BROWN V. 
COMMONWEALTH, Ky., 37 8. W. Rep. 496. 

87. DaMAGES—Actions of Tort.—It being the settled 
law that in actions of tort for the destruction of prop- 
erty the measure of damages is the value of the prop- 
erty atthe time it was destroyed, with interest from 
that time, it is not error in such a case to instruct the 
jury to add to the value of the property, as found, in- 
terest from the time of its destruction at the legal 
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rate.—SAN ANTONIO ST. Ry. Co. v. Wray, Tex., 378. 
W. Rep. 461. 

38. DEED—Conditions as to Improvements.—A condi- 
tion in a deed to a lot sold from a larger tract, as to the 
buildings to be made thereon, inures to the benefit of 
a subsequent purchaser from’the grantor of another 
part of the tract.—ROBERTS V. PORTER, Ky., 37S. W. 
Rep. 485. 

39. DEED—Presumption of Delivery.—The possession 
by a grantee of a deed purporting to convey real es- 
tate, duly executed and acknowledged, and which is 
absolute in form, is prima facie evidence of a delivery 
which can be overthrown only by clear and convinc- 
ing evidence.—ROHR V. ALEXANDER, Kan., 46 Pac. Rep. 
699. 

40. DEED- Quitclaini — Bona Fide Purchaser.—One 
may become a bona fide purchaser under a quitclaim 
deed.—SMITH V. MCCLAIN, Ind., 45 N. E. Rep. 41. 

41. DEED FROM HUSBAND TO WIFE.—Under Code, § 
2294, declaring that conveyances between husband and 
wife shall not be valid, as against third persons, un- 
less acknowledged and recorded, an acknowledged 
deed from a husband to his wife passes no title, as 
against an attaching creditor of the husband, though 
such creditor saw the instrument on record, and had 
actual knowledge of the conveyance before the attach- 
ment.—SNIDER V. UDELL WOODENWARE CO., Miss., 20 
South. Rep. 836. 


42. DivorcE— Jurisdiction—Residence.—A wife who, 
with her hu<band, is domiciled in another State, hasa 
right to move into this State, and can acquire a resi- 
dence here independent of the willof her husband, and 
after a residence of one year may under our ‘statutes 
maintain an action for a divorce against her husband; 
and where he appears and successfully contests her 
right to a divorce, the jurisdiction of the court is not 
divested when it is determined that she left her hus- 
band without just cause, but the court may still pro- 
ceed to render such final judgment in the action as is 
authorized by the laws of this State. —JOHNSON V. 
JOHNSON, Kan., 46 Pac. Rep. 700. 


43. DivoRrcE—Right of Husband to Alimony.—A hus- 
band cannot, in this State, whether he or the wife be 
granted the divorce, recover alimony, to be paid out 
of the divorced wife’s separate estate.—GREEN V. 
GREEN, Neb., 68 N. W. Rep. 947. 

44. EJECTMENT — Trespass to Try Title — Judgment 
against Defendant’s Warrantor.—An evicted covenan- 
tee may recover of aremote warrantor of the title the 
sum received by such warrantor from his immediate 
grantee as the price of the land, though such cov- 
enantee himself paid to his immediate grantor a less 
sum.—HOLLINGSWORTH V. MEXIA, Tex., 37 8S. W. Rep. 
455. 

45. EQuity—Liability of Heirs for Debt of Ancestor. 
—On a bill in equity brought against the administrator 
and the heirs at law for the sole benefit of a single 
creditor of the estate, whose claim has rot been ad- 
mitted by the administrator, nor established against 
him by judgment or decree, the court has no power to 
render a decree against the heirs, charging the debt on 
the lands, or directing the sale thereof for its payment. 
—EDWARDS V. MCCLAVE, N. J., 35 Atl. Rep. 829. 

46. EVIDENCE — Acts of Co-conspirators. — Upon the 
production of evidence from which the jury may rea- 
sonably infer the joint assent of the minds of two or 
more persons to the prosecution of an unlawful enter- 
prise, any act or declaration of one of the parties in 
reference to the common object, which forms a part of 
the res geste, may be given in evidence against any one 
of the others who has consented tothe enterprise.— 
DRAKE V. STEWART, U.S.C. C. of App., Eighth Circuit, 
76 Fed. Rep. 140. 

47. EVIDENCE — Book Entries. — A separate account 
book, which is not one of original entries, and which 
contains no charges except against a decedent, is not 
admissible to prove a claim against his estate.—IN RE 
FULTON’S ESTATE, Penn., 35 Atl. Rep. 880. 











48. EvIDENCE—Carriers — Passenger—Res Gest#.—In 
an action for expulsion from defendant’s street car, it 
appeared that plaintiff was expelled by the conductor 
after an altercation as to whether or not he had paid 
his fare, and was allowed to get on the car again, be- 
cause the conductor became convinced that the fare 
had been paid. On the trial, plaintiff testified to the 
conversation between himself and the conductor, in 
respect to paying his fare, just after he stepped back 
into the car: Held, that it was admissible as a part of 
the res geste.—ROBINSON V. SUPERIOR RAPID-TRANSIT 
Ry. Co., Wis., 68 N. W. Rep. 961. 

49. EVIDENCE—Photographs.—Where a plain picture 
or representation produced by the art of photography 
is verified as a correct representation of the locality at 
the time of the accident, it is admissible in evidence 
to enable the court or jury to understand and apply 
the established facts to the particular case. Such 
photographic scenes are admissible as appropriate 
aids to the jury in applying evidence, whether it re- 
lates to persons, things, or places.—DEDERICHS V, SALT 
LAKE CiTy R. Co., Utah, 46 Pac. Rep. 656. 

50. EVIDENCE—Proof of Handwriting.—A bond given 
by defendant for his appearance to answer a criminal 
charge, and constituting a part of the record, is admis- 
sible on his trial for the purpose of comparison by an 
expert with a signature whose genuineness is ques- 
tioned; the presumption being that the signature to 
the bond is genuine.—STATE Vv. NOE, N. Car., 258. E. 
Rep. 812. 

51. EXECUTION — Exemptions — Married Woman.—A 
married woman, having the care and support of her 
dependent daughters, though not the head ot a family, 
is, under the present constitution, entitled to un ex- 
emption from levy and sale of property belonging to 
her separate estate.—SPARKS V. SHELNUTT, Ga., 258. 
E. Rep. 853. 

52. EXECUTION —Sale—Validity.—A sale on execution 
sued out by the assignee of the judgment without re- 
vival of the judgment after the death of the judgment 
creditor, is not void.—CHRIST V. FLANNAGAN, Colo., 46 
Pac. Rep. 683. 

53. EXECUTION SALE — Proceeding to Restrain. — An 
application by a judgment defendant, to the court in 
which the judgment was rendered, for the vacation of 
an advertisement of sale under an execution issued on 
such judgment, and for an injunction restraining the 
sheriff from making such sale, is a proceeding in the 
original action, to which the injunction is merely in- 
cidental, and not a new action, and it is not necessary 
that the sheriff be made a party defendant.—CITIZENS’ 
NaT. BANK OF DECATUR, ILL., V. INTERIOR LAND & IM- 
MIGRATION CO., Tex., 378. W. Rep. 447. 

54. FEDERAL COURTS.—A complaint seeking to quiet 
the title to mining claims, alleging that defendauts 
claim under relocations made by them,on the pre- 
tense that the original locators did not do the proper 
assessment work for one year, and did not resume 
work before such relocations, and that certain per- 
sons made a location of certain claims so as to include 
160 acres of land solely in the interest of one of defend- 
ants, presents issues of fact merely, and does not in- 
volve ths construction of Rev. St. § 2324, requiring a 
certain amount of work to be done on mining claims, 
so as to give jurisdiction to afederal court.—WISE V. 
Nrxon, U. 8. C. C. (D. Nev.), 76 Fed. Rep. 3. 

55. FEDERAL CouRTS. — Congress having provided 
that where some of the defendants are not inhabitants 
of the district, and cannot be found therein, the court 
may proceed to trial without them (Rev. St. § 737), this 
legislation is controlling in the federal courts to the 
exclusion of State legislation inconsistent therewith 
on the same subject. The statute adopting State prac- 
tice, pleadings, and procedure (Rev. St. § 914) does not 
apply in respect to matters upon which congress itself 
has prescribed a definite rule.—ALLNUT V. LANCASTER, 
U.S.C. C. (D. 8. Car.), 76 Fed. Rep. 131. 

56. FEDERAL CouRTS — Jurisdictional Amount. — 
While, ordinarily, in cases where the damages in con. 
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troversy are uncertain in amount, a distinct allegation 
that the necessary sum or value is involved will be ac- 
cepted by the court, yet if the allegation, from the 
nature of the case, appears to be merely colorable, 
and without any reasonable foundation in the facts, it 
will be treated as insufficient. - AMERICAN WRINGER 
Co. v. City OF Ionia, U. S.C. C. W. D. (Mich.), 76 Fed. 
Rep. 6. 

57. FRAUDS, STATUTE OF.—Under Rev. St. § 2307, pro- 
viding that every agreement to answer for the debt of 
another shall be void unless in writing, expressing the 
consideration, and subscribed by the party to be 
charged, a promise by one creditor to protect the 
claim of another, though in writing, cannot be en- 
forced unless the consideration is therein expressed, 
or a new consideration, beneficial to the promisor, is 
proved.—TWOHY MERCANTILE Co. Vv. RYAN DRUG CO., 
Wis.,68N. W. Rep. 963. 

58. FRAUDULENT CONVEYANCES — Burden of Proof.— 
The burden is on a party alleging, as a defense to an 
action of claim and delivery, that the bill of sale an- 
der which plaintiff claims is fraudulent, to establish 
the fraud, unless the instrument is void on its face, or 
enough appears therein to create a presumption of 
fraud.—FERREE V. COOK, N. Car., 25S. E. Rep. 856. 


59. GUARDIAN AND WARD — Accounting by Guardian. 
—A guardian, being authorized by statute to invest 
the funds of his ward, under direction of the court, 
and without risk to himself, in the classes of securi- 
ties therein specified, when he fails to make such in- 
vestment, and mingles the funds with his own, is 
chargeable with interest from the time such funds are 
received, without regard to investments actually 
made.—IN RE NOBLE’S ESTATE, Penn., 35 Atl. Rep. 85¥. 


60. HABEAS CorPUS. — The writ of habeas corpus can 
be resorted to after judgment only where the judg- 
ment of conviction is absolutely void for want of juris- 
diction in the court to act in the particular case.—Ex 
PARTE BRANCH, Tex., 378. W. Rep. 421. 


61. HOMESTEAD—Sale.—Under Civ. Code, § 1241, subd. 
4, providing that the homestead is subject to forced 
sale on debt secured by mortgage on the premises, ex- 
ecuted and recorded before the declaration of home- 
stead was filed, a husband, after executing a mortgage 
to his wife which was recorded, cannot defeat her 
right to foreclose by filing a declaration of homestead. 
—GLAS V. GLAS, Cal., 46 Pac. Rep. 667. 

62. INFANT—Liability for Necessaries.—In an action 
to recover on account for goods sold, where the 
minority of defendant is in issue, the jury should be in- 
structed that, if a minor, his liability for necessaries 
purchased would be limited to their reasonable value. 
—SMITH V. CROHN, Tex., 378. W. Rep. 469. 

63. INJUNCTION — Abatement of a Public Nuisance.— 
Where the State, through its proper officer, seeks the 
jurisdiction of a court of equity to abate by injunction 
a public nuisance, it must show that such nuisance is 
aninjury to the property or civil rights of the public 
at large, which it is his duty, asthe agent of the pub- 
lic, to prevent.—STATE V. PATTERSON, Tex., 37S. W. 
Rep. 478. 

64. INJUNCTION — Construction of Railroad. —A rail- 
road company will not be enjoined from proceeding to 
construct a road, on the strength of an award in con- 
demnation proceedings foraright of way, where it 
was enjoined prior to the condemnation proceedings, 
as that is enough to put it in contempt unless its ac- 
tion is justified by the award.—Oc«aNn CIty R. Co. Vv. 
Bray, N. J., 35 Atl. Rep. 839. 

65. INJUNCTION — Stay. —In a suit by arailroad to 
compel removal of pipes laid across the road under 
the soil for transportation of oil, and to prevent lay- 
ing of other pipes,a preliminary injunction restrain- 
ing use of the pipes was modified by an order limiting 
the protection of complainant to access to the cross- 
ing for purposes of operating its road and protecting 
its roadbed, final decree being deferred till determina- 
tion by action at law of the title to the soil under the 


road: Held,that application for continuation of the 
original injunction pending appeal from the order 
would not be granted, as no material injury could 
come from the use of the pipes before final hearing.— 
DELAWARE, L. & W. R. CO. V. BRECKENRIDGE, N. J., 35 
Atl. Rep. 821. 

66. INSURANCE — Material Alteration of Policy. — The 
addition of the words, ‘‘This policy includes shelving, 
counters, and [drawers,” to a policy of insurance on a 
building, is a material alteration, which, if made by 
the holder after a loss, without the knowledge or con- 
sent of the insurer, whether with fraudulent intent or 
not, will vitiate the entire policy, though the holder 
subsequently withdraws any claim for the loss of the 
shelving, etc.—PHOENIX INS. CO, OF HARTFORD v. MC- 
KERNAN, Ky., 378. W. Rep. 490. 

67. INSURANCE—Ownership of Property.—The equi- 
table owner of property, the legal title to which was 
conveyed to himself and others under an agreement 
that the others should own a part interest therein on 
the payment of a certain sum by a specified time, 
which they had failed to make, may insure the prop- 
erty as his own, and the conveyance of the title to him 
while the policy is in force, is not a change of owner- 
ship which avoids the policy.—MICHIGAN FIRE AND 
MARINE Ins. Co. v. WICH, Colo., 46 Pac. Rep. 687. 

68. JUDGMENT — Action.—In an action based on a 
judgment of a court of another State the recitals of the 
record of such judgment are not conclusive as to facts 
affecting the jurisdiction of the court over the subject- 
matter or the person of the defendant, but all jurisdic- 
tional questions are open to inquiry.—POND V. SIMONS, 
Ind., 45 N. E. Rep. 48. 

69. JUDICIAL SALE—Failure to Comply with Bid.— 
Where an accepted bidder at a master’s sale fails to 
comply with his bid, and the master treats the sale as 
a nullity, and readvertises and sells the property, the 
bidder cannot, after the second sale has been con- 
firmed without objection, be held liable for the differ- 
ence between the price realized and his bid.—MaKEM- 
SON V. BRANN, Ky., 37 S. W. Rep. 495. 

70. JUSTICE OF THE PEACE—Failure to Surrender Of- 
fice.—Under Gen. St. p. 650, § 142, providing that a jus 
tice of the peace and the sureties on his official bond 
shall be liable to all persons interested for all dam- 
ages and losses sustuined by reason of his failure or 
refusal to deliver the dockets, books and papers per- 
taining to the office to his successor at the expiration 
of his term, a justice wrongfully withholding the office 
from his successor, claiming to hold over on the 
ground that the election of his successor was illegal, is 
liable to such successor on his bond for the fees of the 
office received by him during such time.—MORRIS V. 
PEOPLE, Colo., 46 Pac. Rep. 691. 

71. LIBEL—Privileged Communications.—A publica- 
tion attacking a person in his private, individual ca- 
pacity is not rendered privileged by the fact that he 
occupies an official position, and is engaged in public 
business.—WoopD V. BOYLE, Penn., 35 Atl. Rep. 853. 

72. LIMITATIONS—Actions by State.—An action by the 
State for proceeds of a school section (No. 16) loaned 
is not subject to the statute of limitations, the United 
.. States having granted to the State section No. 16 in 
every township, ‘‘for the use of the inhabitants of 
such township for the use of schools,” whereby the 
State assumed a trust for the purposes of discharging 
a governmental duty, and such action being to enforce 
the trust.—STATE V. BuRK, Ark., 378. W. Rep. 406. 

73. LIMITATIONS—N on-residents.—The act of May 22, 
1895, declaring that defendants in civil suits in which 
the cause of action arose in Pennsylvania, who shall 
have become non-residents after such cause of action 
has arisen, shall not have the benefit of the statute of 
limitations during the period of such residence with- 
out the State, applies to actions in which the cause of 
action arose prior to the passage of the act, and the 
issue upon the statute of limitations was pending and 
undetermined at the time it went into operation; and 
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showing the non-residence of defendant.—BaTES v. 
CULLUM, Penn., 35 Atl. Rep. 861. 

74. MANDAMUS—Demand of Performance.—As a gen- 
eral rule, mandamus will not issue at the suit of a pri- 
vate individual to compel a public officer to do any 
official act until a demand bas been made upon him to 
doit. Buta formal demand is unnecessary where the 
conduct and action of the respondent is equivalent to 
a positive refusal.—STATE V. BUSHHAUSEN, Neb., 68 N. 
W. Rep. 950. 

75. MARRIED WOMEN’S SEPARATE EsTaTE—Husband’s 
Creditors.—The acts of 1887 and 1893, enlarging the ca- 
pacity of married women to contract, and to acquire 
and dispose of property, do not affect the rule that 
where a married woman claims, as against her hus- 
band’s creditors property which was conveyed to her 
during coverture, she must prove that such property 
was purchased with herown means, or that it wasa 
gift to her from her grantors.—JacK Vv. KINTZ, Penn., 
85 Atl. Rep. 867. 

76. MASTER AND SERVANT—Negligence.—A railread 
employee, while wiping an engine in the daytime, 
placed one hand upon the tire of one of the driving 
wheels, upon which was a sliver six inches long, and 
projecting over half an inch beyond the outer edge of 
the tire, and was injured by a small splinter of this 
sliver. It was shown that such slivers and splinters 
were frequently formed upon engine tires, and that 
they are ordinarily permitted to remain until the 
wheels are turned anew: Held, that the railroad com- 
pany was not liable, as the injury could not have been 
foreseen or reasonably anticipated.—MCCaIN v. CHI- 
caGo, B. &Q. R. Co., U. 8.C.C. of App., Eighth Cir- 
cuit, 76 Fed. Rep. 125. 

77. MASTER AND SERVANT—Negligence.—In an action 
for the death of plaintiff's husband, it appeared that 
he was killed by the caving in of defendants’ mine 
shaft, which he was employed in sinking; that he was 
a practical miner, and had worked in the shaft from 
the surface, and knew the character of the ground; 
that he voluntarily prosecuted the work, without in- 
forming the defendants, who had not been in the shaft, 
that it was dangerous: Held, that defendants were 
not chargeable with negligence.—STILES Vv. RICHIE, 
Colo., 46 Pac. Rep. 694. 


78. MINES AND MINING—Location.—In locating min- 
ing claims it has become the settled law that section 
2324 of the United States Revised Statutes must be com- 
plied with.—BROWN V. LEVAN, Idaho, 46 Pac. Rep. 661. 


79. MINES AND MINING—Retrospective Laws.—The act 
of April 8,1893, amending Mills’ Ann. St. § 3346, relating 
to the partition or sale, if partition cannot be had, of 
lands held in tenancy in common or joint tenancy, 
etc., and declaring that the provisions of that section 
shall not apply to lode mines or lode-mining claims 
when it appears that the property cannot be parti- 
tioned without prejudice to the owners, is prospective 
merely, and does not affect actions for the partition of 
property commenced before the passage of such act.— 
BROWN V. CHALLIS, Colo., 46 Pac. Kep. 679. 


80. MORTGAGES—Accord and Satisfaction. — Where 
there is a bona fide dispute between the maker and the 
payee of promissory notes as to the date from which 
interest is payable under the terms of the notes, which 
are ambiguous, and the maker pays the amount he 
admits to be due, on the express condition that the 
notes and mortgages securing the same shall be can- 
celed and surrendered, and the payee accordingly re- 
ceives the money and cancels and surrenders the se- 
curities, the transaction amounts to a valid accord and 
satisfaction of the debt, and the payee cannot thereaf- 
ter maintain an action to recover the balance of inter- 
est claimed by him to be due.—STORCH V. DEWEY, Kan., 
46 Pac. Rep. 698. 

81. MORTGAGE — Foreclosure— Defenses.—An answer 
to a complaint in an action to foreclose a mortggage, 
pleading an agreement of the mortgagee to receivea 
portion of the mortgaged premises in payment, and 





an offer to comply with the agreement by the mort- 
gagor does not state any defense where it is admitted 
that the premises are subject to other incumbrances. 
—CHRISTMAS V. HAYWOOD, N. Car., 258. E. Rep. 861. 


82. MORTGAGE—Foreclosure Sale—Redemption.—Un- 
der the Minnesota law, the effect of a redemption by 
lienholders from a foreclosure sale under a prior 
mortgage is to vest in them the title to the premises, 
discharged of the lien of the mortgage.—CURTIS Vv. 
CUTLER, U.S8.C.C. of App., Eighth Circuit, 76 Fed. 
Rep. 16. 

83. MORTGAGE—Parol Evidence.—Parol evidence is 
admissible to show that an instrument reciting the re- 
ceipt of the transfer of certain lots for a certain price, 
payable in lumber, and containing an agreement to 
reconvey to the grantors on payment of their bill to 
the grantee, and that the parties should sell the lots 
within 90 days, was intended for a mortgage, and not 
an absolute sale of the lots, rendering the grantee lia- 
ble for the price.—STITH V. PECKHAM, Okla., 46 Pac. 
Rep. 664. 

84. MUNICIPAL CORPORATIONS—Assuming Illegal In- 
debtedness.—Where a town by ordinance expressly 
recognized and assumed an indebtedness created in 
good faith for public improvements made while acting 
under an illegal organization, the ordinance is not in- 
valid because it delegated to the mayor and clerx the 
duty of taking up the warrants evidencing such in- 
debtedness and directed them to issue new ones in 
their stead.—STATE Vv. WINTER, Wash., 46 Pac. Rep. 
644. 

8&5. MUNICIPAL CORPORATION — Ordinance.—It is no 
objection to the validity of a city ordinance that it pro- 
hibits acts and omissions made penal by the laws of 
the State, provided the legislature has expressly au- 
thorized such municipal legislation; and, while the 
ordinance keeps within the limits of the State law, it 
may be valid, notwithstanding it does not cover the 
whole ground occupied by the statute.—CITY OF Kan- 
SAS CITY V. GRUBEL, Kan., 46 Pac. Rep. 714. 


86. MUNICIPAL CORPORATION—Regulations as to Use 
of Water.—A city of the second class having less than 
5,000 inhabitants and owning and maintaining water- 
works has not the power to require an inhabitant, asa 
condition precedent tothe use of water, to purchase 
and place in position at his own expense a water 
meter.—~ALBERT V. DAVIS, Neb., 68 N. W. Rep. 945. 


87. MUNICIPAL CORPORATIONS—Street—Negligence.— 
Evidence that a street through a city of the second 
class has been generally traveled by the public asa 
thoroughfare, and has been taken charge of and kept 
in repair by the municipal officers, and recognized 
as a public street, is sufficient, prima facie, to show that 
such street has been duly laid out and accepted asa 
public highway, and that the city is liable for its neg- 
ligence in failing to maintain the same in.a reasonably 
safe condition for public travel.—CITY OF ABILENE V. 
WRIGHT, Kan., 46 Pac. Rep. 715. 


88. NATIONAL BANKS—Cashier—Bond—Construction. 
—A bond conditioned for the proper performance by a 
cashier of his duties ‘‘for and during all the time he 
shall hold the said office’ bindsthe sureties for all 
such time, irrespective of the fact that he is reap- 
pointed at the beginning of each year.—WESTERVELT 
Vv. MOHRENSTECHER, U.S. C. C. of App., Eighth Cir- 
cuit, 76 Fed. Rep. 118. 

89. NATIONAL BANKS—Liability as Stockholder.—De- 
fendant, who was the owner of stock in a national 
bank, which, under its by-laws, was transferable only 


onthe books of the bank, sold the same, and, after © 


executing a written assignment to the purchaser, and 
a power of attorney in blank to make the transfer, in- 
dorsed on her certificate of stock, delivered the certifi- 
cate to the president of the bank, who promised to 
make the proper transfer on its books, but failed to do 


so, though the certificate was thereafter treated and ~ 
used by the bank as the property of the purchaser. = 
The bank subsequently became insolvent, and the re 
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ceiver brought an action against defendant to recover 
an assessment made onthe stock: Held, that defend- 
ant, having done in good faith all that a prudent per- 
son would be required to do towards the transfer of 
the stock, could not be held liable as a stockholder.— 
Cox V. ELMENDORF, Tenn., 378. W. Rep. 387. 

90. NEGLIGENCE — Dangerous Premises.—Where an 
owner of premises has reason to apprehend danger 
from the peculiar situation and condition of certain of 
their appurtenances and their openness to accident, 
the question whether he has exercised due care or not, 
as well as that of the contributory negligence of a 
person injured thereon, becomes one for the jury, to 
be determined upon all the facts and circumstances of 
the case.—KINCHLOW v. MIDLAND ELEVATOR OO., 
Kan., 46 Pac. Rep. 703. 

91. NEGOTIABLE INSTRUMENTS — Assignment.—Rev. 
St. 1895, art. 307, declaring that any person to whom a 
negotiable instrument has been ‘‘assigned”’ may main- 
tuin any action in his own name which the original 
ubligee might have brought, and, if he obtained such 
instrument before maturity, for value, and “without 
notice of any discount or defense against it,then he 
shall be compelled to allow only the just discounts 
against himself,” is available to any bona fide trans- 
feree, before maturity, whatever the form of the trans- 
fer, and whether it be written or verbal.—WoOrRD Vv. 
ELLWOOD, Tex., 378. W. Rep. 414. 

92. NEGOTIABLE INSTRUMENT—Fraud.—The mere fact 
that a negotiable note is acquired under suspicious 
circumstances will not invalidate it in the hands of the 
holder, unless the circumstances are such that bad 
faith can be reasonably inferred.—LANCASTER COUNTY 
NAT. BANK v. GARBER, Penn., 35 Atl. Rep. 848. 

93. NEGOTIABLE INSTRUMENTS — Illegal Considera- 
tion —In an action on notes, it appeared that they 
were made for the price of furniture sold with knowl- 
edge thatit wasto be usedin fitting up a house of 
prostitution ; that the payments would have to be made 
froin money derived therefrom ; and that the payments 
were to be made as defendant might be able from the 
business, extending over anumber of years: Held, 
that the contract and notes were void, as based on an 
illegal consideration.—REED V. BREWER, Tex., 37 S. 
W. Rep. 418. 

95. PARTNERSHIP — Evidence.—On the issue as to 
whether a business was carried on by defendants as 
partners, the admissions of one of them tothe effect 
that the business belonged to him and his codefend- 
ants could not be considered in determining the lia- 
bility of the other defendants, or the relation of either 
of them to the others.—STIEWEL V. BORMAN, Ark., 37 
8S. W. Rep. 404. 

95. PARTNERSHIP — Managing Partner.—A managing 
partner, intrusted with the sole charge of the business 
and effects of the firm, may, in case of its insolvency, 
inake a valid assignment of its property for the bene- 
fit of its creditors, without having obtained the con- 
sent of a copartner who is a non-resident of the State 
where the business was carried on, and absent there- 
from. The assent of the absent partner to the assign- 
ment in such case will be presumed.—H. B. CLAFFLIN 
Co. v. Evans, Ohio, 45 N. E. Rep. 3. 

96. PARTNERSHIP — Suit at Law.—A partner cannot 
maintain an action atlaw against one or more of his 
copartners to recover his share ofthe profit in a single 
partnership venture, the remaining transactions of 
the firm remaining unsettled, unless the particular 
venture, by express agreement of the partners, has 
been segregated from other partnership ventures, and 
taken out of the general partnership account.—BuR- 
HANS V. JEFFERSON, U.S. C. C. of App., Eighth UVir- 
cuit, 76 Fed. Rep. 25. 

97. PRINCIPAL AND AGENT — Agency — Notice.—One 
who deals with aspecial agent, knowing atthe time 
the limits within which the agent, under the terms of 
his appointment, has authority to bind his principal, 
is bound to act with reference to this knowledge, and 
annot hold the principal liable for loss occasioned by 








acts of the agent in excess of, or contrary to, the lat- 
ter’s authority in the premises.—LITTLETON V. LOAN, 
MERCANTILE & STOCK ASSN., Ga., 258. E. Rep. 826. 

98. PRINCIPAL AND SURETY — Agreement between 
Debtors.—One of two principal debtors cannot, by 
agreement with his codebtor, without consent of the 
creditor, change the character of his liability from 
principal to surety; and where, on dissolution of a 
partnership, one partner assumes the indebtedness of 
the firm, the other partner cannot require a creditor 
to bring suit, orto release him from liability under 
Sayles’ Civ. St. arts. 3660, 3661, providing that a surety 
may, by serving notice on the creditor, compel him to 
bring action on the debt, on penalty of the surety be- 
ing discharged.—A. F. SHAPLEIGH HARDWARE OO. V. 
WELLS, Tex., 37S. W. Rep. 411. 

99. PRINCIPAL AND SURETY—Bank Deposit.—Though 
the principal on a note payable toa bank has, after 
maturity thereof,a deposit in the bank sufficient to 
pay it,the omission of the bank to appropriate it to 
payment of the note does not discharge the surety.— 
HOUSTON V. BRADEN, Tex., 378. W. Rep. 467. 

100. RAILROAD COMPANY—Injury to Licensee in Yards. 
—Mere permission by, or implied license from a rail- 
way company forchildren to enter its yard for the 
purpose of carrying meals to their fathers, there being 
a perfectly safe way for the children to pass and re- 
pass without going under freight cars étanding upon 
tracks in the yard, will not subject the company to lia- 
bility for injuries caused to one of these children by 
pushing upon him a car under which he had suddenly 
gone for the purpose of getting a ball which had been 
thrown there, but for the throwing of which the com- 
pany was in no way responsible; and it not appearing 
that the company’s servants by whom the car was put 
in motion knew, had reason to know, or were in a 
position to discover, that the child was under it at the 
time.—SAVANNAH, F. & W. Ry. Co. v. WALLER, Ga., 25 
8. E. Rep. 823. 

101. RAILROAD COMPANIES — Negligence—Knowledge 
of Defects.—A brakeman whose attention is directed 
to his duty of coupling cars at a piace where a weigh- 
ing platform is maintained by consent of the railroad 
company, and who is injured by striking his foot 
againsta plank projecting above the surface of the 
platform, is not negligent in failing to observe the de- 
fect, of the existence of which he had no previous 
knowledge.—GuULF, C. &8S. F. Ry. Co. v. HOCKADAY, 
Tex., 878. W. Rep. 475. 

102. RAILROAD COMPANY — Receivers — Recovery of 
Damage.—Damages to stock shipped under a contract 
with the receivers of a railroad after its sale, but be- 
fore delivery to the purchaser, cannot be recovered of 
the company or purchaser in the absence of a showing 
that the receiver derived funds from the operation of 
the road, and turned them over to the company or 
purchaser, or made permanent improvements on the 
property therewith.—HOLMAN V. GALVESTON, H. & 8. 
A. Ry. Co., Tex., 378. W. Rep. 464. 

103. RAILROAD COMPANY — Street Railway — Negli- 
gence.—That one driving along a street, after crossing 
a street-car track, stopped so near it, to converse with 
a person, that there was not room enough for a car to 
pass, is not negligence contributory tothe collision, 
but merely a ‘‘condition.”—REDFORD V. SPOKANE ST. 
Ry. Co., Wash., 46 Pac. Rep. 650. 

104. RAILROAD COMPANY — Street Railway Compan- 
ies.—Where a street railway company, in laying its 
tracks, has failed to conform tothe grade of the streets, 
according to an express condition of the grant of the 
right to use such streets, the municipality may change 
such tracks tothe proper grade, and recover the cost 
thereof from the company.—BOROUGH OF SHAMOKIN 
v. SHAMOKIN ST. Ry. Co., Penn., 35 Atl. Rep. 862. 

105. RAILROAD MORTGAGE — Priorities.—A surety 
upon a supersedeas bond given by a railroad company 
while apparently solvent and not in default in inter- 
est, if compelled, after the insolvency of the company, 
to pay the judgment appealed from, is not entitled to 
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be repaid from the proceeds ofthe property of the 
company in preference to the mortgage thereof.— 
WHITELEY V. CENTRAL TRUST CO. OF NEW YORK, U. S. 
C. C. of App., Sixth Circuit, 76 Fed. Rep. 74. 

106. RELIGIOUS SOCIETY — Laws of the Church.—In 
adjudicating disputes between warring church parties, 
the court can look into the rules of a church organiza- 
tion to ascertain the church law; and, if that be not in 
conflict with the law of the land, all that can be done 
isto protect the rights of parties under the law they 
have made for themselves.—LONG V. HARVEY, Penn., 
35 Atl. Rep. 869. 

107. REMOVAL OF CAUSES—Nominal Party.—A defend- 
ant whose only interest in the property in suit isthe 
ownership of an option to buy it on condition that a 
clear title be given, and that he shall pay a certain 
sum within a given time, is a nominal party merely, 
whose joinder does not affect the right of removal.— 
GARRARD V. SILVER P#HAK MINES, U. S.C. C., D. (Nev.), 
76 Fed. Rep. 1. 

108. SALE—Implied Warranty — Manufacturer of Ma- 
chinery. — The manufacturer of machinery for a spe- 
cial purpose impliedly warrants that it is reasonably 
suitable for the purpose for which it is to be used, and 
free from such latent defects as can be prevented by 
the use of the usual approved methods of mapu- 
facture.—TENNESSEE RIVER COMPRESS CO. V. LEEDS & 
Co., Tenn., 37S. W. Rep. 389. 

109. SALE—Rescission for Fraud. — Where a debtor in 
the possession of goods fraudulently obtained trans- 
fers them to a creditor in satisfaction of a pre-existing 
debt, the transferee is not a bona fide purchaser for 
value as against the person from whom the debtor ob- 
tained them.—AMES IRON WORKS V. KALAMAZOO PUL- 
LEY CO., Ark., 37S. W. Rep. 409. 


110. SLANDER—Evidence of Confession.—In an action 
by a married woman for slander, based on statements 
by defendant that plaintiff had been criminally in- 
timate with acertain man, evidence of a statement 
made by plaintiff’s husband to a witness, that plaintiff 
had confessed such intimacy to him, is not admissible, 
where such statement was not made in the presence of 
the wife, though she had referred the witness to her 
husband for an explanation of why she was crying at 
the time about which the witness had inquired; it not 
appearing that such reference had any connection 
with the subject of the confession or with the conduct 
of the wife, and it not being shown when the state. 
ment showed the confession to have been made.— 
ROBERTSON V. HAMILTON, Ind., 45 N. E. Rep. 46. 


lll. SLANDER — Professional Character.—When slan- 
derous words affect professional character by imputa- 
tion of misconduct, strict proof that the slandered 
person has been admitted into his profession is not 
required, and it will be sufficient to prove that he has 
practiced it; but, when the words spoken deny the 
right to practice that profession, it seems that the 
right must be established by proof.—RITCHIE Vv. WID- 
DEMER, N. J., 35 Atl. Rep. 825. 


112. SUNDAY LAWS—Running Railroad Trains.—Code, 
§ 1973, making it a misdemeanor to run railroad trains 
(with certain exceptions) between certain hours on 
Sunday, is not unconstitutional as applied to trains 
carrying freight between points in different States.— 
STATE V. SOUTHERN Ry. Co., N. Car., 258. E. Rep. 862. 

118. TAXATION—Assessment.—As the amount of taxes 
chargeable against personal property depends to a 
great extent upon the city, township, or school dis- 
trict in which it is assessed for taxation, it is essential 
that such property be entered upon the proper roll, 
and that a location as well as a valuation of the same 
shall be made. —DyYkKEs v. LOCKWOOD MortTg. Co., 
Kan., 46 Pac. Rep. 711. 

114. TRIAL—Entry of Verdict — Judgment.—A verdict 
was returned into court on Saturday, the last day of 
the term, and,in the absencs of the judge, was, by 
consent of parties, received by the clerk. No entry of 

udgment was made at the time, but on the Monday 





following judgment was entered by the clerk: Held, 
that the judgment wasanullity. A verdict was re- 
turned into court on the last day of the term, and, the 
judge not being present, was, by consent of parties, re- 
ceived by the clerk. At the next term the judge 
ordered the entry of judgment nunc pro tunc: Held 
that, as between the parties, the judgment was opera- 
tive as though entered at the formerterm. It was not 
essential to the validity of such judgment that notice 
of the entry should have been given.—FERRELL Vv. 
HALES, N. Car., 25S. E. Rep. 821. 


115. TRIAL — Quotient Verdict. — That the jury, after 
the requisite number had agreed that plaintiff was en- 
titled to recover, by ballot ascertained the average 
sense of the jury as to the amount of damages, without 
any agreement that they should be bound thereby, 
does not invalidate the verdict, ofa slightly greater 
amount, which they finally agreed on.—WATSON V. 
REED, Wasbh., 46 Pac. Rep. 647. 


116. TRUST AND TRUSTEE — Administrators.—In an ac. 
tion to establish a trust, and to follow the trust funds 
into the hands of the trustee’s administrators, and to 
compel them to apply such funds to the satisfaction of 
plaintiff's judgment before satisfying any other claims 
against the estate, the mere fact that the evidence 
does not warrant the court in following the trust fund, 
and impressing upon it a lien, does not preclude it 
from rendering a judgment against defendants for 
such sum as it may find to be due.—MCCLURE V. BOARD 
OF COM’RS OF LA PLATA COUNTY, Colo., 46 Pac. Rep. 
677. 

117. VENDOR AND PURCHASER—Fiduciary Relations.— 
If one who has made a contract to purchase land pro- 
poses to sella portion thereof to a third party, who 
accepts the offer, the transaction creates the relation 
of vendor and vendee, and establishes no fiduciary re- 
lation.—MACKENZIE V. SEEBERGER, U.S.C. C. of App., 
Eighth Circuit, 76 Fed. Rep. 108. 


118. VENDOR AND PURCHASER — Mortgage — Parol 
Agreement.—The acceptance by a vendee of a convey- 
ance in fee with stipulation that he shall pay certain 
incumbrances on the property amounts to an express 
covenant to pay them; and his liability on such cove- 
nant is not affected by a parol agreement with the 
vendor that he shall not be liable.—BLOOD v. CREW 
LEVICK Co., Penu., 35 Atl. Rep. 871. 


119. VENDOR’S LIEN — Enforcement against Mort- 
gagee.—One who makes an absolute conveyance of 
land, retaining a vendor’s lien only in the purchase- 
money notes, cannot enforce it against one who, with- 
out notice of it, makes the purchaser a loan, and takes 
as security a trust deed on the land, of which the 
vendor has knowledge, but makes no complaint till a 
year after.—COWAN V. MURCH, Tenn., 27 S. W. Rep. 
393. 

120. WILLS — Bequest.—Where no demand for pay- 
ment of legacies is made till after the death of the life 
tenant, who is also executrix, interest on the legacies 
cannot be had against the remainder-men.—ADAMS V. 
ADAMS, N. J., 35 Atl. Rep. 827. 

121. WILLS— Nature of Estate Devised. — Testator 
gave his residuary estate to his wife for life, and after 
her death “the estate to be held in trust for my two 
nieces, share and share alike. To be held in trust un- 
til both are of legal age:” Held,thatthe nieces took 
an absolute estate in remainder, vesting beneficially 
on their majority.—IN RE JEREMY’s ESTATE, Penn., 35 
Atl. Rep. 847. 

122. WILL—Devise to Alien.—Const. Wash. art. 2, §33, 
prohibiting ‘‘the ownership of lands by aliens except 
where acquired by inheritance, under mortgage or in 
good faith in the ordinary course of justice in the col- 
lection of debts,’’ and providing that ‘‘all conveyances 
of lands hereafter made to any alien directly, or in 
trust for such alien, shall be void,’ does not render a 
will void because it contains an item devising land to 
an alien.—BRIGHAM V. KENYON, U. 8S. C. C.,N. D., 
(Wash.), 76 Fed. Rep. 30. 
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ANIMAL—Continued. 

liability for damage done by dogs, 458. 

‘joint action will not lie against the separate 
owners of dogs which unite in destroying the 
property of a third person, 458. 

the dog in law, 459. 

ARREST, 
validity of statute providing for arrest and im- 
prisonment of judgment debtor, 300, 
ARSON, 
what constitutes the crime of, 286, 288. 
ASSIGNMENT, 

an assignment by public officer of his salary or 
compensation for future service, not yet payable, 
is contrary to public policy and void, 262. 

an order on a whole or part of a fund, is an assign- 
ment of the whole or part of such fund, 262. 

ASSIGNMENT FOR BENEFIT OF CREDITORS, 

an assignment which gives the assignee discre- 
tionary power to sell ‘‘either for cash or on time 
or for credit,” is fraudulent per se as to creditors, 
339. 

provision ina lease forbidding assignment of the 
same, is violated by an assignment for the benefit 
of creditors, 494. 

ATTACHMENT, 

liability of officer for wrongful levy upon property 
destroyed by fire, while in his possession, 191. 

can judgments be sold under attachment or ex- 
ecution, 480. 

ATTORNEY AND CLIENT, 

liability of attorney to client for collection of 
money deposited in a bank which becomes in- 
solvent, 131. 

privilege of attorney from service of subpe@na 
while attending court, 154. 

what an attorney must be, 181. 

disbarment for professional misconduct involving 
indictable offense, 401. 

BAGGAGE, 

bicycles as, 363, 377, 457. 

liability for negligence causing loss of passenger’s 
baggage, 423, 427. 

BAILMENT, 

a person who keeps and trains a horse, under con- 
tract with the owner, hasalien at the common 
law for the labor, skill and expense bestowed 
upon such horse, 94. 


" BANKS AND BANKING, 


checks in full payment, 100. 

indorsement of a bank draft by the payee to the 
order of a fictitious person, is not in law an in- 
dorsement to bearer, and the indorsement of the 
name of the fictitious indorsee, by a third person, 
without authority, is a forgery, and does not pro- 
tect the bank in payment of the draft, 192. 

liability for loss of savings bank deposit through 
loss of pass book, 297. 
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BENEVOLENT SOCIETIES, 
proceedings to obtain sick and distress benefits of 
societies and fraternities, 193. 
binding effect of by-laws, 193. 
society regulations, 193. 
amendments exacting additional requirements, 
194. 

conclusiveness of society’s decision, 194. 
right of action, 196. 
against whom action is to be brought, 196. 
pleading and practice, 197. 


BICYCLE, 
exposition of the laws pertaining to wheelmen, 
263. 4 
as baggage, 363, 377, 457. 
BILLS AND NOTES, 
a promissory note, payable “with exchange and 
cost of collection,” is not negotiable, 210. 
negotiability of mortgage promissory notes con- 
taining extraordinary stipulations, 337. 
BLACKMAIL, 
the offense of, 94. 
BLECKLEY, EX-CHIEF JUSTICE, 
eccentric opinion of, 257. 
BOARD OF TRADE, 
the determination of directors of, suspending a 
member, cannot be reviewed by courts, 398. 
BONA FIDE PURCHASER. See DEED. 
BOOKS RECEIVED, 14, 41, 81, 160, 181, 312, 332, 391, 409, 
428, 485, 505. 
BUILDING AND LOAN ASSOCIATION, 
rule for ascertaining the amount due on a building 
association loan on default of the borrower and 
the foreclosure and cancellation of his stock, 348, 
352. 
fines and forfeitures, 348, 352. 
CARRIERS OF GOODS, 
liability of express company for negligence caus- 
ing misdelivery of package, 35, 39. 
right of stoppage in tranistu by seller of goods, 70. 
provisions in contract limiting liabilty, illegal and 
void, 132. 
elevators as carriers of goods, 281. 
CARRIERS OF PASSENGERS, 
the right of railroad passenger ticket holders, 77, 
79. 
not liable for punitive or vindictive damages on 
account of malicious act of conductor of atrain 
toward a passenger, unless the malicious act was 
authorized or ratified, 112. 
elevators as carriers of passengers, 281. 
an employee riding on train as a passenger, is not 
a free passenger, though his ticket is such as the 
company issues only to its employees living on 
its line, 319. 
cannot by contract with a passenger whose ticket 
is not a gratuity exempt itself from liability for 
its negligence, 319. 
bicycles as baggage, 363, 377, 457. 
validity of tender of a rare coin, 417. 
can the liability of a carrier of passengers be lim- 
ited by contract, 421. 
liability of carrier for damages occasioned by act 
of God, 423, 427. 
where a carrier through its negligence fails to 
send a passenger’s baggage by the same train 
as the passenger, it is liable for the loss of the 
baggage destroyed, due to such delay, by the act 
of God, 423, 427. 
CHARACTER. See EVIDENCE. 
CHARITY, 
the cy pres doctrine in the execution of a trust for a 
charity, 476. 
CHATTEL MORTGAGE, 
priority of, on animals, over the lien of the keeper, 
110. 
mortgaged property in case of damage suits, 289. 





CHEROKEE NATION, 

federal jurisdiction within the, 29. 
CIVIL DAMAGE, 

survival of action under, 391. 
COMBINATIONS, 

the boundary of legitimate competition, 302. 

trade unions—maliciously inducing third persons 
to break their contracts, 311. 

combinations and monopolies unlawful and void, 
as against public policy, 399. 

injunction against picketing by strikers, 456, 464, 
465. 

CONFLICT OF LAWS, 

the jurisdictional effect of service on the person in 
another State, 33. 

a cause of action for personal injuries to a railroad 
employee in Mexico cannot be enforced in Texas, 
170. 

validity of foreign divorces, 317. 

under the law of what State a contract is to be de- 
termined as being within the statute of frauds, 
495. 

CONSPIRACY, 

the maintenance of a patrol of two men in front of 
plaintiff’s premises, in furtherance of a con- 
spiracy to prevent, whether by threats and in- 
timidatjon or by persuasion and social pressure, 
any workman from entering into or continuing 
in his employment, will be enjoined though such 
workmen are not under contract to work for 
plaintiff, 464, 465. 

CONSTITUTIONAL LAW, 

constitutionality of grant of right of mortgage re- 
demption, which is retroactive, 1, 13. 

constitationality of statute imposing costs upon 
the prosecutor in cases where prosecution has 
been instituted without probable cause, and ma- 
liciously, 2. 

obstruction of interstate commerce and the United 
States mail, 129. 

validity of Illinois law requiring the raising of flags 
over school houses, 149. 

seizure of the papers of one indicted, to be used as 
evidence, is illegal, 171. 

validity of statutes providing for special juries, 209. 

validity of enactments prohibiting the making of 
contracts payable in gold, 237. 

validity of statute prohibiting parade by unauthor 
ized bodies of men carrying fire-arms, 298. 

validity of statute authorizing the arrest and im- 
prisonment of the judgment debtor on the afii- 
davit of the plaintiff as agent or attorney, 390. 

improper to read depositions of a witness in crim- 
inal trial, taken on a former trial, 398. 

validity of tender of a rare coin, 417. 

validity of the Iilinois land transfer act, 437. 

validity of statute making it an offense to send 
threatening letter by collecting agency, 439. 

whether constitutional provisions are self-ex- 
ecuting, 475. 

privilege of citizens of another State in the matter 
of maintaining action against a citizen of the 
State, 494. 

CONTRACT, 

effect where performance is not permitted by one 
of the parties, 50. 

validity of lobbying contracts as in derogation of 
public policy, 110. 

the legal effect of a promise to pay a specific kind 
of money, 155. 

by which one undertakes, in a consideration of 
premiums paid, to indemnify the other party to 
the contract against losses by uncollectible debts, 
is not acontract of suretyship, but of insurance, 
170. 

liability in damages for malicious interference with 
contract causing a discharge of servant, 222, 223. 

can a gold contract be annulled by legislation, 237. 

implied obligation to pay for services not ex- 
pressly contracted for, 259. 
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the boundary of legitimate competition, 302. 

an offer to sell property at a certain price, made by 
a sealed instrument of writing, is irrevocable 
during the time limited in such instrument of 
writing, 306. 

the elements of an option, 306, 307. 

when do option contracts become enforceable, 307. 

withdrawal of options, 307. 

rights of holder of option, 308. 

right of infant to avoid contract, 309. 

trade unions—maliciously inducing third persons 
to break their contracts, 311. 

where a party is legally bound by contract to exe- 
cute certain papers, but refuses to do so unless 
the other party to the contract will enter into 
further agreements and promises, such other 
agreements and promises are without considera- 
tion, 319. 

facts upon which to determine whether a guaranty 
or a contract, within the statute of frauds, 379. 

validity of contract by candidate to appoint cer- 
tain deputies, 397. 

liability of decedent’s estate for services by one of 
the members of the family, 439. 

not to engage in the livery and undertaking busi- 
ness in a certain city for the period of five years, 
is not invalid as being in restraint of trade, 479. 

the meeting of the minds in contract, 484. 

under the law of what State a contract is to be de- 
termined as being within the statute of frauds, 
495. 

creation of a monopoly to unduly restrict or limit 
competition or business is in contravention of 
public policy, 502, 504. 

validity of contracts in restriction of trade, 504. 


CONTRIBUTORY NEGLIGENCE. 
GENCE. 


forgetfulness of defect in a street, theretofore 
known to the injured party, how far constitutes 
contributory negligence, 57, 58. 
forgetting the existence of defect in highway, as, 
189. 
CORPORATION, 
gradual abandonment of the “trust fund” theory, 
60. 
provision that stock should be transferable only 
on the books of the company is for the protection 
of the company only in the payment of dividends, 
and does not entitle the corporation to set off 
dividends due a stockhoider in payment of a debt 
due the corporation where it had actual notice 
of the transfer of stock, 260. 
may not apply the dividends due to an individual 
stockholder to the payment of a debt due to the 
corporation from a partnership of which the 
stockholder is a member, 260. 
the appointment of proxies and revocation of their 
powers, 343. ; 
effect of false representations in the sale of corpo- 
rate stock, 367, 370. 
effect of issue and sale of stock below par, 438. 
preference to directors by an insolvent corpora- 
tion, 438. 
whether constitutional provisions as to liability of 
stockholders, are self-executing, 475. 
service of process on, 497. 
corporations must be suable within the venue of, 
497. 
service upon officer or agent casually within the 
jurisdiction, 497. 
statutory modes of service exclusive, 498. 
service upon agent appointed to receive service 
under the State statute, 500. 
principles which govern in the absence of stat- 
utes, 500. 
agency of person on whom process served must 
appear of record, 501. 
service on particular officers, 501. 


See, also, NEGLI- 





CORRESPONDENCE, 13, 40, 121, 141, 181, 201, 270, 289, 312, 

391, 428, 449, 484. 

COUNTIES, 

not subject to garnishment, in the absence of stat- 
ute, 113. 

a county or municipality, which has paid a salary 
to a defeated officer who performs the duties of 
the office, under color of title, while the right to it 
was in litigation, cannot be held liable therefor 
to another who may thereafter establish his title 
to the office, 301. 

COURTS, 

privilege of attorney from service of subpoena 
while attending court, 154. 

citing American precedents in English courts, 317. 

misconduct of trial judge in remarks tothe jury, 
475. 

oral instructions to juries, 493. 

CREDIT INSURANCE, 

contract by which a corporation undertakes, in 
consideration of premiums paid, to indemnify 
the other party to the contract against losses by 
uncollectible debts, is not a contract of surety- 
ship, but of insurance, 170. 

CRIMINAL LAW AND PROCEDURE, 

constitutionality of statute imposing costs upon 
the prosecutor in cases where prosecution has 
been instituted without probable canse, and ma- 
liciously, 2. 

effect of undue expedition in bringing accused 
murderer to trial, 29. 

burden of proof wherethe defense of insanity is 
interposed, 49. 

evidence of good character in criminal cases, 93. 

the offense of blackmail, 94. 

responsibility for crime induced by a detective, 110. 

confessions in perjury, 141. 

evidence sufficient to constitute lascivious cohab- 
itation, 151. 

right of the State to seize the papers of a defendant 
for use as evidence, 171. | 

governor of State, whether subject to criminal 
jurisdiction, 181. 

declarations of the deceased in homicide case, as 
part of the res geste, 239. 

what constitutes a common cheat or swindler, 277. 

ownership of the property as an element of the 
crime of arson, 286. 

what constitutes the crime of arson, 286, 288. 

one tried without the plea of former jeopardy, can- 
not for the first time raise the question of former 
acquittal on motion for new trial, 299. 

validity of verdict of jury given inthe absence of 
defendant, 318. 

error to instruct that malice is implied from the 
fact of killing, especially where the killing is ad- 
mitted and the evidence for defendant tends to 
show that it was done under circumstances of 
considerable provocation, 360. 

the reading in evidence, against the accused, on 
his trial, of depositions used in a former trial, is 
improper, 398. 

under aclause of statute providing that any per- 
son obtaining “money or property” by false pre- 
tenses, is punishable tothe same extent as for 
larceny, a person so obtaining land is not punish- 
able, 420. 

liability for sending threatening letters by collect- 
ing agency, 439. 

right of self-defense ana Juty to retreat in cases of 
homicide, 494. 


DEATH, 
proof of, by general reputation, 238. 
DEBTOR AND CREDITOR, 

a debtor cannot be compelled to work for his 
creditors, but if he puts his latent property earu- 
ing ability into action, equity will apply any 
property created to the payment of his debts, 444, 
448, 
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DECEIT, 

an action of deceit may be based on the act of buy- 
ing goods on credit with the intention not to pay 
therefor, 266. 

definitions of, 268. 

implied false representations, 268, 312. 

presumption arising from the act of purchasing 
goods by an insolvent, 269. 

action for inducing one to enter into a marriage 
contract, by the false representations of another 
asto the virtue and respectability of a woman, 
357. 

effect of false representations as to the dividend on 
value of corporate stock in a sale thereof, 367, 
870. 

DEED, 

effect of a conveyance of homestead, without ac 
knowledgment, 12. 

validity of, where acknowledgment is taken by a 
notary public, whois an attorney for the mort- 
gagee, 12. 

the holder of a quitclaim deed is entitled to be re- 
garded as a bona fide purchaser for value, without 
notice, and willbe protected as against a prior 
but subsequently recorded warranty deed, 31. 

eonstriction of covenant as to building restric- 
tions, 170. 

enforcement of building restriction in, requiring 
the property to be used for “dwelling purposes 
only,’ 328. 

restrictions in, 330. 

the holder of a quitclaim deed, properly recorded, 
who purchased in good faith and without notice 
of a prior unrecorded conveyance, takes the title 
in preference to the grantee under such unre- 
corded conveyance, 341. 

a good and marketable title, 346. 

acknowledgment of, before a person related to the 
grantor or interested in the conveyance, is not 
ipso facto void, but voidable, 380. 

validity of the Illinois land transfer act, 437. 

DESCENT AND DISTRIBUTION, 
rights of an adopted child, 278. 

DEVISE. See WILL. 

DIGEST OF CURRENT OPINIONS, 14, 41, 61, 81, 101, 121, 
142, 161, 181, 201, 224, 249, 271, 290, 313, 332, 353, 372, 3891, 
409, 429, 449, 466, 485, 505. 

DIVORCE, 
decree of a court of general jurisdiction of a for- 

eign State, when subject to collateral attack, 153. 
right of husband to alimony, 317. 
valdiity of foreign divorces, 317. 
residence as prerequisite to the right of, 493. 


DOG. See ANIMAL. 
ELECTIONS AND VOTERS, 
duty of municipal offi er in certifying nominations 
where there are rival conventions of one political 
party, 157, 160. 
residence sufficient to entitle one to vote, within 
the meaning of statute, 387, 389. 
admissibility of declarations made by voters asa 
part of the res geste in determining question of 
residence, 387, 389. 
ELECTRICITY, 
liability for damages caused by conductor of 
electric street railway company in operating the 
trolley, 92. 
negligence in the maintenance of electric wires, 
180. 
ELEVATORS, 
as Carriers of passengers and goods, 281. 
passenger elevators, 282. 
freight elevators, 282. 
construction of elevators, 283. 
proximate cause, 283. 
unguarded elevator wells, 284. 
railings, etc., 284. 
safety appliances, 284. 
legal duty of operator of elevator, 285. 








ELEVATORS—Continued. 
tenants in common, 285. 
injuries to employees, 286. 
EMINENT DOMAIN, 
damages for injury to land caused by the construc- 
tion of sewer, 210. 
EQUITY, 
will not lend its aid toa member ofan unlawful 
combination, to enable him to retain his member- 
ship therein, 399. 
ESTOPPEL, 
estoppel of property owner to attack the validity 
of proceedings involving public improvements, 
244. 
the equity of, 247. 
what action induced by conduct will suffice to 
estop, 247. 
the effect of silence, 247. 
by conduct, 247. 
EVIDENCE, 
the admission of testimony from a former trial 
when the witness is absent, 52. 
evidence of good character in criminal cases, 93. 
unlawful entries by third persons, 114. 
the character of a witness cannot be impeached by 
showing her to be of probably unchaste char- 
acter, 118. 
admission of testimony from a former trial, 121. 
confessions in perjury, 141. 
admissibility of evidence illegally obtained, 171. 
the right of a party toimpeach his own witness, 
174, 290. 
proof of death by general reputation, 238. 
how far declarations of deceased in a homicide 
case ure admissible as res geste, 239. 
refusal of witness to answer incriminating ques- 
tions, 277. 
reform in expert testimony, 297. 
the law of expert testimony, 321. 
admissibility of declarations of voters at the time 
of voting, as to residence, 387, 389. 
proof of foreign laws, 398. ° 
the reading in evidence, against the accused, on his 
trial, of depositions used in a former trial, is im- 
proper, 398. 
right of witness to refuse to answer, 449. 
EXECUTION, 
levy on personalty as satisfaction—stay of col- 
lateral and other action, 241. 
execution levy as satisfaction, 241. 
rule operates as between the immediate parties 
to the judg;ment or execution, 242. 
extension of the rule—suspension of action 
against third persons, 242. 
a levy or technical satisfaction is not payment, 
243. 
stay of proceedings but not a bar, 243. 
the creditors of a fireman cannot by proceedings 
supplementary to execution reach the wages due 
him from a municipal corporation for services as 
such fireman, 478. 
can judgments be sold under attachment or execu- 
tion, 480. 


EXPERT TESTIMONY, 

payment of expert witness fees, 177, 178. 

reform in, 297. 

the law of, 321. 
who is an expert, 323. 
when is expert testimony admissible, 324. 
scientific testimony in the examination of written 

documents, 324, 

the medical expert, 325. 
the hypothetical question, 326. 
the legal expert, 327. 
experts in the medical sciences, trades, etc., 327. 
architects, 327. 
insurance experts, 327. 
railroad experts, 328, 
patent experts, 328. 
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XPRESS COMPANIES. See CARRIERS OF GOODS. 


FALSE PRETENSES, 
obtaining land through, 420. 


FALSE REPRESENTATIONS, See DECEIT. 


FEDERAL COURTS, 
federal jurisdiction within the Cherokce nation, 29. 
the fellow-servant rule in, 89. 


FEDERAL OFFENSE, 
unlawful use of the mails for the purposes of a 
lottery, 318. 


FIDELITY INSURANCE, 
effect of a change of employment in the operation 
of the policy, 338. 
some interesting questions in the law of, 338. 


FIXTURE, 
tapestry hanging on a wall, whether a fixture, 358. 


FORMER JEOPARDY. See CRIMINAL LAW AND PRO- 
CEDURE. 


FRAUDS, STATUTE OF; 
whether a guaranty or an original contract within 
the, 379. 
under the law of what State a contract is to be de- 
termined as being within the statute of frauds, 495. 


GARNISHMENT, 
county not subject to garnishment in the absence 
of statute, 113. 
GUARANTY, 
facts upon which to determine whether a guaranty 
or contract, within the statute of frauds, 379. 


HOMESTEAD, 
validity of deed of, without acknowledgment, 12. 
HOMICIDE, 

presumption of malice in cases of, 360. 

right of self-defense and duty to retreat in cases of, 
494, 

HUMORS OF THE LAW, 121, 160, 313, 332, 428. 
HUSBAND AND WIFE, 

liability of the husband for torts of the wife, 50. 

father-in-law not liable to his daughter-in-law, for 
alienating her husband's affections, if he acted in 
good faith for the happiness of his child, 118. 

liability for alienating conjugal affections, 119. 

the wife cannot be joined in an action for slander- 
ous words spoken by the husband, 149. 

right of husband to alimony, 317. 

a debtor cannot be compelled to work for his 
creditors, but if he puts his latent property earn- 
ing ability into action, equity will apply any 
property created to the payment of his debts, 444, 
448. 

rights of creditors of husband to accretions result- 
ing from employment by the wife of the husband 
in her business, 444, 448. 

ILLINOIS, 

validity of the law of, requiring the raising of flags 
over schoo! houses, 149. 

the alien land laws of, 211. 

validity of the Torrens land transfer act in, 437. 

IMPEACHMENT, 

of a witness on account of character, 118,120. 

the right of a party toimpeach hisown witness, 
174, 290. 

INDIANA, 
rights of infants in, 121, 191. 
INDIANS, 

federal jurisdiction within the Cherokee nation, 
29. 

INFé ‘ 
rights of infants in Indiana, 121, 191. 

right of, to avoid contracts, 309. 
INJUNCTION, 

against picketing by strikers, 457, 464, 465. 

the maintenance of a patrol of two men in front of 
plaintiff’s premises, in furtherance of a con 





INJUNCTION—Continued. 
spiracy to prevent whether by threats and in 
timidation or by persuasion and social pressure 
any workman from entering into or continuing 
in his employment, will be enjoined though such 
workmen are not under contract to work for 
plaintiff, 464, 465. 


INSANITY, 
burden of proof in homicide cases, 49. 
validity of promissory note of one non compos men- 
tis, 89. 
as a defense in actions for negligence, 109. 


INSOLVENCY, 
where one of the partners of a firm doing business 
in a State, to whom a citizen of the State is in- 
debted, is a resident of another State, a discharge 
ofthe debtor in insolvency, by a court of the 
State, does not affect the debt due the firm, 458. 
INSOLVENT CORPORATION. See CORPORATION. 
INSTRUCTIONS. See TRIAL. 
INSURANCE. See, also, FIDELITY INSURANCE, CREDIT 
INSURANCE. 
stipulations in policies against additional insur- 
anee, 134. 
vendee of land, under an executory contract of 
purchase, is an owner in fee simply within the 
condition of policy as to ownership, 210. 
the expert in, 327. 
effect of subrogation clause in a contract of, 359. 


INTOXICATING LIQUORS, 
liability for illegal sale by agent, 149. 
survival of action under civil damage law, 391. 
JETSAM AND FLOTSAM, 60, 100, 120, 180, 308, 331. 
JOINDER OF ACTIONS. See ACTION. 
JOINT TORT-FEASORS, 
liability for contribution between, 50. 
JUDGMENT, 
defense of want of jurisdiction of the foreign court, 
where suit is brought upon a foreign judgment, 
30. 
collusive petition to vacate a, upon the allegation 
that the cause was fictitious, 190. 
validity of judgment by default against defendant 
in an action where there is a mistake in the sum- 
mons in christian name of one of the plaintiffs, 
358. 
are judgments quasi negotiable, 440. 
can judgments be sold under attachment or execu- 
tion, 480. 


RY 
validity of statutes providing for special juries, 209. 
LABOR, 

trade unions—maliciously inducing third persons 
to break their contracts, 311. 

injunction against picketing by strikers, 457, 464, 
465. 

the maintenance of a patrol of two men in front of 
plaintiff’s premises, in furtherance of a conspir- 
acy to prevent, whether by threats and intimida- 
tion, or by persuasion and social pressure, any 
workman from entering into or continuing in his 
employment, will be enjoined though such work- 
men are not under contract to work for plaintiff, 
464, 465. 

LABORER’S LIEN. See LIEN. 
LANDLORD AND TENANT, 

liability of owner of premises to guest of tenant 
for injuries caused by dangerous premises, 32. 

liability of landlord for injuries to visitors to ten- 
ants occasioned by dangerous premises, 138, 140. 

removal of trade fixtures by tenant, 308. 

a provision in a lease for aterm of years that the 
“lessee shall not assign this lease or let, or under- 
let said premises on any part thereof, without the 
written consent of the lessor,” is violated by a 
voluntary assignment by the lessee for the bene- 
fit of creditors, 494. 3 
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LAW BOOKS, 
Book Reviews, Digests, 
American State Reports Digest, vols. 1 to 24, 485. 
Book Reviews, Reports, 
American State Reports, vol. 47, 61. 
American State Reports, vol. 48, 290. 
American State Reports, vol. 49, 391. 
American Electrical Cases, vol. 5, 485. 
Book Reviews, Text Books, 
Hale on Bailment and Carriers, 40. 
Whitaker’s Smith on Negligence, 40. 
Reno’s Employer’s Liability Acts, 41. 
Rood on Garnishment, 101. 
Bump on Fraudulent Conveyanzes, 201. 
Maupin on Marketable Title to Real Estate, 224. 
Reid on Corporate Finance, 290. 
Smith’s Elementary Law, 290. 
Beach on the Modern Law of Contracts, 409. 
Hale on Damages, 428. 
Trial Practice in South and North Dakota, 428. 
Evidence at Common Law, 428. 
Jones on Real Property, 428. 
The Law of Elevators, 485. 
Hopkins of Real Property, 485. 


LAWYER, 
disbarment for professional misconduct involving 
indictable offense, 401. 


LEGAL REPORTING, 
proper scope of the doctrine of stare decisis, 397. 


LIBEL, 
inducing the publication ofa, 49. 
liability for libelous telegraph message, 93. 
liability of the editor and publisher of a newspaper 
for, 150. 
the question of what is a libel is a question of law 
to be determined by the court, 279. 


LIEN, 

who entitled to a livery man’s lien, 31. 

upon a horse for labor and skill bestowed by the 
trainer, 94. 

priority of, of keeper of animals, over chattel 
mortgage placed on same, 110. 

whether a clerk is a laborer, within the meaning of 
statutes giving a lien to the latter or (exempting 
their wages from garnishment, 318. 


LIVERY MAN’S LIEN, 
who is entitled to, 31. 
LOTTERY, 
unlawful use of the mails for the purpose of a lot- 
tery, 318. 
MALICE. See CRIMINAL LAW AND PROCEDURE. 
MARRIAGE, 
action for inducing one to enter into a marriage 
contract, by the false representations of another 
as to the virtue,and respectability of a woman, 
357. 
MASTER AND SERVANT, 
the fellow-servant rule in federal courts, 89. 
_servant employed to assist in the erection of a 
building, who, in the ordinary course of such em- 
ployment is placed in a position where danger of 
personal injury is obvious, though acting under 
the direct orders of a superior, assumes the risk 
of such position, 90. 
master not liable for vindictive or punitive dam- 
ages on account of malicious acts of servant, un- 
less same was authorized or ratified, 112. 
the general servant of one master may become the 
special servant of another, 152, 310. 
liability for malicious interference procuring dis- 
charge of servant, 222, 223. 
implied obligation to pay for services not ex- 
pressly contracted for, 259. 
the boundary of legitimate competition, 302. 
the servant of one master as the special servant of 
another, 310. 
fellow-servants Within the rule of liability, 438. 








MASTER AND SERVANT—Continued. 
employer must{see that the place in which his 
employee is to work is reasonably safe, 438. 
MECHANIO’S LIEN, 
one who agrees to furnish certain mantel tiles and 
grates and the appurtenances thereof, and to de- 
liver and set them in position, is a material-man 
and not an original contractor, 27 
priority of mortgages over mechanic’s liens, 482, 
MONOPOLY, 
combinations and monopolies unlawful! and void as 
against public policy, 399. 
creation of a, to unduly restrict or limit competi- 
tion or business, is in contravention of public 
policy, 502, 504. 


MORTGAGE, 

constitutionality of grant of right of mortgage re- 
demption, which is retroactive, 1, 13. 

validity of, where the acknowledgment is taken by 
a notary public who is attorney for the mort- 
gagee, 12. 

validity of stipulation for payment in gold coin, 69. 

personal liability of grantee of mortgaged premises 
to pay the mortgage, 169. 

personal liability of the grantee of mortgaged 
premises, 270. 

negotiability of mortgage promissory notes con- 
taining extraordinary stipulations, 337. 

liability of a grantee who assumes the payment of 
a mortgage on land conveyed to him, depends 
upon the personal liability of his immediate 
grantee, 418, 428. 

priority of, over mechanic’s lien, 482, 483. 


MUNICIPAL BONDS. See MUNICIPAL CORPORATION. 


MUNICIPAL CORPORATIONS, 

effect of change of route upon the validity of mu- 
nicipal aid bonds issued in behalf of railroad 
company, 2 

deposit accompanying sealed bid under a contract 
of a municipal corporation, how far a penalty in 
the hands of the corporation, 3. 

how far forgetfulness of defect in a street is evi- 
dence of contributory negligence on the part of 
one injured, 57, 58, 189. 

liability of, for defective waterworks, causing 
damage by fire, 90. 

easement in a public street includes the right to 
construct sewers beneath the surface, 130. 

liability of, for damages occasioned to abutting 
land from the construction of a public sewer, 130. 

forgetting the existence of defect in highway, as 
contributory negligence, 189. 

liability of, for damages causing injury to land, 
from loss of lateral support, caused by the con- 
struction of sewer, 210. 

agricultural lands brought within the corporate 
limits of a town by the extension of such limits, 
are subject to taxation, though not strictly 
urban property, 240. 

estoppel of property owner to attack the validity 
of proceedings involving public improvements, 
244. 

though a city charter requires contracts to be let 
to the lowest bidder, .the lowest bidder under a 
contract proposed to be let by it, whose bid has 
been rejected, has no right of action at law 
against the city to recover the profits which might 
have been made had his bid been accepted, 258. 

limitations on municipal indebtedness, 270. 

acolt three months old, following its dam, driven 
toa wagon through thestreets, is not ‘running 
at large,” within city ordinance, 281. 

a county or municipality, which has paid a salary 
to a defeated officer, who performs the duties of 
the office, under color of title, while the right to 
it was in litigation, cannot be held liable there- 
for to another who may thereafter establish his 
title to the office, 301. 
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MUNICIPAL CORPORATIONS—Continued. 

limit of municipal indebtedness — aggregate in- 
debtedness—‘‘indebtedness” and ‘‘liability,” 381. 

the creditors of a fireman cannot by proceedings 
supplementary to execution reach the wages due 
him from a municipal corporation for services as 
such fireman, 478. 

NEGLIGENCE, 

liability to guest of tenant for the escape of dan- 
gerous substance on premjses, 32. 

comparative negligence in Ililnois, 40. 

liability of the husband for torts of the wife, 50. 

liability for contribution between joint tort-feasors, 
50. 

the law as to railway fires, 71. 

liability for, in excavating on ground causing 
damage to adjoining property owner, 97, 99. 

insanity as a defense in case of, 169. 

liability of landlord for injuries to visitors to ten- 
ants occasioned by dangerous premises, 138, 140. 

in the maintenance of electric wires, 180. 

liability of proprietor of bathing resort for dam- 
ages occasioned by failure to use proper precau- 
tions, 190. 

liability for, in the construetion, management and 
operation of elevators, 283. 

liability for damage done by dogs, 458. 


NEGOTIABLE INSTRUMENT, 

the general rule as to the validity of a promissory 
note of a person non compos mentis, 89. 

checks in full payment, 100. 

indorsement of a bank draft by the payee to the 
order of a fictitious person, is not in law an in- 
dorsement to bearer, and the indorsement of the 
name of the fictitious indorsee, by a third person, 
without authority, is a forgery, and does not pro- 
tect the bank in payment of the draft, 192. 

a note payable ‘‘with exchange and cost of collec- 
tion,” is not negotiable, 210. 

negotiability of mortgage promissory notes con- 
taining extraordinary stipulations, 337. 


what constitutes such an alteration of a note as % 


will prevent a recovery thereon, 405, 407. 
are judgments quasi,negotiable, 440. 
NEWSPAPERS, 
liability of the editor and publisher of, for libel, 
150. 


NOTARY PUBLIC, 

how far disqualified from taking acknowledgment 
to a mortgage, where he is attorney for the mort- 
gagee, 12. 

OFFICE AND OFFICERS, 

extent of the liability of a public treasurer, 149, 189. 

governor of State, whether subject to criminal ju- 
risdiction, 181. 

assignment of salary or compensation for future 
service not yet payable, contrary to public policy 
and void, 262. 

a county or municipality, which has paid a salary 
to a defeated officer who performs the duties of 
the office, under color of title, while the right to 
it was in'litigation, cannot be held Mable there- 
for to another who may thereafter establish his 
title to the office, 301. 

contract by candidate to appoint certain deputies, 
void as against public policy, 397. 

OKLAHOMA, 

reform in the matter of procuring divorces in, 493. 
OPTION. See CONTRACT. 
PARENT AND CHILD, 

right to maintain action for loss of services by the 
child, 69. 

right of action for damages caused by employment 
of minor in dangerous employment, 70. 

PARTNERSHIP, 

where one of the partners of a firm doing business 

ina State, to whom a citizen of the State is in- 


PARTNERSHIP—Continued. 
of the debtor in insolvency by a court of the 
State does not affect the debt due the firm, 458. 
PATENTS FOR INVENTIONS, 
patent experts, 328. 
PAYMENT, 
of mortgage in gold coin, validity of stipulation, 69. 
contract of, in a specific kind of money, 155. 
PERJURY, 
confessions in, 141. 
POST OFFICE AND POSTAL LAWS, 
unlawful use of the mails for the purposes of a lot- 
tery, 318. 
PRINCIPAL AND AGENT, 
liability of the principal for the malicious acts of 
the agent, 112. 
if an agent sell property of his principal and take 
an order ona third person in his own name, the 
order isthe principal’s property and the princi- 
pal may compel the third person to pay it, and 
the third person cannot set off a debt of the agent 
due him against the order, 262. 
the appointment of proxies and the revocation of 
their powers, 343. 
PROCESS, 
substituted service—the jurisdictional effect of 
service on the person in another State, #5. 
privilege of attorney from service of subp@na 
while attending court, 154. 
validity of judgment by default against defendant, 
notwithstanding a mistake in the summons in 
the christian name of one of the plaintiffs, 358. 
service of, on corporations, 497. 
PUBLIC POLICY. See CONTRACT. 
QUITCLAIM DEED. See DEED. 
RAILROAD COMPANIES, 
effect of change of route upon the validity of mu- 
nicipal bonds issued in behalf of, 2. 
the law as to railway fires, 71. ; 
railway companies insurers against the escape of 
fire, 71. 
presumption of negligence from the communica- 
tion of fire, 74. 
when this presumption deemed rebutted, 76. 
other questions of evidence in these cases, 76. 
liability of electric street railway for the negligence 
of conductor, causing injury to bystander, 92. 
not liable for vindictive or punitive damages on 
account of malicious act of agent, where the same 
was not authorized or ratified, 112. 
validity of “separate coach” laws, 129. 
validity of State enactment prohibiting running of 
railroad trains on Sunday, 129. 
obstruction of interstate commerce and the United 
States mails, 129. 
provisions in contract limiting liability, illegal and 
void, 132. 
liability of, for accident to trespasser at crossing, 
190. 
liability of electric street car line for damages to 
one crossing the tracks, 238. 
priority of a judgment for damages overa mort- 
gage previously executed on the road, 257. 
an employee riding on train asa passenger, is not 
a free passenger, though his ticket is such as the 
company issues only to its employees living on 
its line, 319. 
cannot by contract with a passenger whose ticket 
is nota gratuity exempt itself from lability for 
its negligence, 319. 
railroad experts, 328. 
RECEIVER, 
removal of causes by receiver appointed by fed- 
eral court, 338. 
RECORDS, 
rights of a holder of a quitclaim deed, as against a 
prior but subsequently recorded warranty deed, 





debted, is a resident of another State, a discharge 


31. 
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RECORDS—Continued. 

the holder of a quitclaim deed, properly recorded, 
who purchased in good faith and without notice 
of a prior unrecorded conveyance, takes the title 
in preference to the grantee under such unre- 
corded conveyance, 341. 

validity of the Illinois land transfer act, 437. 

REDEMPTION. See MORTGAGE. 
REMOVAL OF CAUSES, 

a receiver appointed by a federal court, has no 
right by virtue of his personal standing as such 
to remove asuit in which heis joined as a de- 
fendant with a citizen of the State, 338. 

RES GEST. See EVIDENCE. 


RES JUDICATA, 
the determination ofthe directors of a board of 
trade, suspending a member, cannot be reviewed, 
398 


RESTRAINT OF TRADE. See CONTRACT. 
SALE, 
rescission by the seller on account of insolvency of 
the vendee, 70. 
stoppage in transitu of articles sold, on account of 
insolvency of the vendee, 70. 
title to trees cut from land acquired from a will- 
fultrespasser, 120. 
rescission and stoppage in transitu, on account of 
the insolvency of the purchaser, 171. 
where heavy machinery and appliances located in 
leased rooms are sold in good faith, the locking 
ofthe doors and surrender of the keys by the 
vendor to the vendee is a sufficient delivery of 
the property, 258. 
SEDUCTION, 
right of woman to recover damages in her own 
name, 169. 


SELF-DEFENSE. 
in cases of homicide, 494. 


SHERIFF, 
liability of officer for wrongful levy upon property 
destroyed by fire, while in his possession, 191. 
SLANDER, 
wife cannot be joined in an action for slander 
spoken by the husband, 149. 
action cannot be maintained against two persons 
jointly for uttering and publishing slanderous 
words, 149. 
STARE DECISIS, 
proper scope of the doctrine of, 397. 
STATUTES, 
whether constitutional provisions are self-execut- 
ing, in the absence of statute, 475. 
STOCK AND STOCKHOLDERS. See CORPORATIONS. 
STOPPAGE IN TRANSITU, 
upon a sale on account of insolvency of the pur- 
chaser, 171. 
STREET RAILWAY COMPANY. 
PANIES. 
STRIKES AND STRIKERS, 
injunction against picketing’ by strikers, 457, 465, 
466. 
SUMMONS. See PROCESS. 
SUNDAY, 
validity of State enactment prohibiting running of 
railroad trains on Sunday, 129. 
SUPPLEMENTARY PROCEEDINGS. 
SURVIVAL OF ACTION, 
under civil damage law, 391. 
SWINDLING, 
what constitutes a common cheat or swindler, 277. 
TAXATION, 
agricultural lands brought within the corporate 
limits of a town, by the extension of such limits, 
are subject to taxation, though not strictly urban 
property, 240. 


See RAILROAD COM- 


See EXECUTION. 





TENDER, 
of a rare coin, valid, 417. 
TORT, 
insanity as a defense in cases of, 109. 
TRESPASS, 
title to trees cut from land acquired from a willful 
trespasser, 120. 
action of trespass quare clausum fregit, may be 
brought in another State from that in which the 
land lies, 198. ° 
TRIAL, 
directing a verdict by the court, 49. 
improper remarks of the judge to the jury upon 
their failure to agree, 130. 
constitutionality of statutes providing for special 
juries, 209. 
misconduct of judge in remarks to the jury, 475. 
oral instructions to juries, 493. 
‘*TRUSTS.” See MONOPOLIES. 
TRUSTS AND TRUSTEES, 
the cy pres doctrine in the execution of trusts, 476. 
UNITED STATES, 
the treaties of the United States and alien land 
laws of Illinois and other States of the union, 211. 
UNITED STATES SUPREME COURT, 
constitutional questions before, 129. 
important cases in the, 377. 
VENDOR AND PURCHASER, 
the vendor’s lien—criticism of the doctrine, 5. 
personal liability of grantee of mortgaged prem- 
ises to pay the mortgage, 169, 270. 
grantor of real estate by absolute deed, followed by 
delivery of possession to the grantee, has no im- 
plied equitable lien for the unpaid purchase 
money, 172. 
personal liability of the grantee of mortgaged 
premises, 270. 
a good and marketable title, 346. 
liability of a grantee who assumes the payment of 
a mortgage on land conveyed to him, depends 
upon the personal iiability of his immediate 
grantee, 418, 428. 
VENDOR’S LIEN. See VENDOR AND PURCHASER. 
VERDICT, 
direction of a, by the court, 49. 
WATERS AND WATER COURSES, 
the law governing surface and subterranean 
streams, and the relative rights of owners of land 
contiguous thereto, 298. 
WILL, 
a question of devise, 121, 141. 
whether a devise of an estate generally, coupled 
with a power of disposal, passes a fee or only a 
life estate, 331. 
devise of tapestry hanging on a wall, whether a 
fixture, 358. 
an American Tichborne Case, 417. 
when a testator hus bequeathed to an incorporated 
school and its successors a fund in trust, the in- 
come thereof to be used for the education of poor 
children in its district,the abandonment of the 
school and diversion of the fund will not termi- 
nate the trust so as to entitle the next of kin to 
the fund, 476. 
the cy pres doctrine, 476. 
WITNESS, ; 
the admission of testimony from a former trial 
when the witness is absent, 52. 
the character of a witness cannot be impeached by 
showing her to be of probably unchaste 
character, 118. 
impeachment of, on account of unchaste character, 
120. 
the right of a party to impeach his own witness, 
174, 290. 
payment of expert witness fees, 177, 178. 
refusal of, to answer incriminating questions, 277. 
right of witness to refuse to answer, 449. 

















SUBJECT-INDEX 


TO ALL THE “DIGESTS OF CURRENT OPINIONS” 
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This subject-index will, we trust, be found convenient and satisfactory. 


It contains a reference 


under its appropriate head to every digest of current opinions which has appeared in the volume. The 


references, of course, are to the pages upon which the digest may be found. 


There are no cross- 


references, but each digest is indexed herein under that head, for which it would most naturally occur 


to a searcher to look. 


It will be understood that the page to which reference, by number, is made, 


may contain more than one case on the subject under examination, and therefore the entire page in 
each instance will necessarily have to be scanned in order to make effective and thorough search. 


Abatement and Revival, 121, 224, 249. 

Accident Insurance, 41, 81, 101, 142, 410, 467, 485, arbitra- 
tion clause, 101; asphyxiation, 142; construction of 
policy, 101, 485; contract, 467. 

Accord and Satisfaction, evidence, 142. 

Account, 314. 

Account Stated, 142, 225, 290; settlement, 290. 

Accounting, 61. 

Action, 14, 61, 161, 467, 486; executors, 14; injuries to 
adopted child, 61; joinder, 467. 

Adjoining Landowners, 272. 

Administration, 14, 41,81, 101, 142, 181, 201, 225, 290, 333, 
358, 391, 410, 450,467; action by administrator, 410; 
appointment of administrator, 225; claims against 
decedents, 14, 41, 81, 410; executors and administra- 
tors, 142, 181, 353; family allowance, 333; gift, causa 
mortis, 333; letters of administration, 181; pay- 
ments, 333; probate judge, 14; sale by administra- 
tor, 14, 467, 506; set-off, 201; settlement of estate, 41; 
widow’s allowance, 506; who entitled to appoint- 
ment, 450. 

Admiralty, 61, 249, 333; shipping, 333. 

Admiralty Jurisdiction, 14. 

Adverse Possession, 14, 41, 81,161, 202, 225, 249, 290, 391; 
color of title, 249; evidence, 202; extent, 161; run- 
ning of statute, 249. 

Agister’s Lien, priorities, 61. 

Aliens, 61. 

Alteration of Instruments, 122, 429. 

Animals, liability of owner, 15. 

Annuity, apportionment, 271. 

Appeal, 41, 122, 142, 161, 181, 202, 225, 290, 314, 333, 372, 391, 
410, 429, 450, 467; appellate jurisdiction, 450; bill of 
exceptions, 161, 181; bond, 333; decision, 391; final 
judgment, 122; findings, 467; garnishment, 182; joint 
assignment of error, 161; law of the case, 314; modi- 
fication of jadgment, 225; parties, 202; practice, 290; 
record, 450; review, 391, 410, 429; supersedeas, 15, 142; 
writ of error, 450. 

Appearance, 225, 429; by attorney, 225. 

Arbitration, 122. 

Architects, 391. 

Assignment, 353; by partnership, 249; construction, 353; 
for benefit of creditors, 15, 41, 61, 101, 122, 161, 182, 202, 
225, 271, 290, 333, 353, 372, 429, 450, 467, 486, 506. 


Association, 81, 506. 

Assumpsit, 202. 

Attachment, 15, 42, 61, 81, 101, 142, 182, 202, 225, 249, 271, 290, 
314, 353,410, 429, 467; affidavit, 42; appearance, 15; 
bona fide purchaser, 314; bond, 202; bond of indem- 
nity, 42; collusive writ,15; discharge of lien, 271; 
disposing of property, 353; dissolution, 61, 410; 
false statement, 429; grounds, 467; motion to dis- 
charge, 353; non-resident defendant, 249; prior un- 
recorded deed, 202; plea in recoupment, 226; prop- 
erty in possession of trustee, 101; property subject, 
202; rights of creditors, 467; sufficiency of affidavit, 
290, 410; sufficiency of evidence, 42; venue, 61; 
wrongful levy, 202. 


‘Attorney and Client, 122, 142, 161, 182, 225, 290, 314, 450; 


champerty, 142; contract, 182; disbarment proceed- 
ings, 225, 410; privileged communications, 290; satis- 
faction of judgment, 161. 

Attorney’s Fee, 161. 

Bail, pending appeal, 225. 

Bailment, 225. 

Bankruptcy, 61. 

Banks and Banking, 42, 61, 81, 122, 271, 291, 392, 429, 450, 
486, 506; action against receiver, 486; authority of 
president, 467; deposit of check, 486; insolvency, 
486; insolvent bank, 42; set-off, 486; special deposits, 
81; trust funds, 42; collections, 122. 

Bastardy, 15, 314; appeal by State, 15. 

Benevolent Society, 66, 101, 122, 182, 233, 249, 271, 291, 506; 
beneficiaries, 122. 

Bigamy, 314. 

Bill of Exceptions, 42. 

Bills and Notes, 182, 506. 

Bona Fide Purchaser, 506. 

Bonds, 81, 378, 467, 506; condition, 467; negotiability, 506. 

Boundaries, 392. 

Building and Loan Associations, 15, 291, 373, 467; con- 
struction of by-laws, 373. 

Burglary, 102, 251. 

Carriers of Goods, 42, 82, 161, 182, 225, 271, 333, 392, 429, 450, 
468, 506; bill of lading, 450; concealment of value, 
838; connecting carriers, 182, 392; connecting lines, 
82, 271, 429, 468, 506; interstate commerce, 161; mis- 
take of delivery, 225. 

Carriers of Passengers, 15, 42, 62, 82, 102, 122, 162, 202, 225, 
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814, 353, 373, 392, 410, 429, 468, 486; connecting lines, 
410; contract of carriage, 122; contributory negli- 
gence, 15, 82, 122, 468; damages, 162; exemption from 
liability, 15; injuries, 353; loss of baggage, 122, 373; 
negligence, 15, 42, 162, 202, 392, 429; railroad com- 
panies, 102; sleeping car companies, 225, 468; street 
railways, 15; tickets, 486. 
Cemeteries, 249. 
Certiorari, 15, 42, 225, 249, 314, 333; estoppel, 314; new 
trial, 333. 
Champerty, 15. 
Chattel Mortgage, 15, 62, 82, 142, 162, 182, 204, 226, 271, 291, 
892, 411, 430, 450, 468, 486,506; acknowledgment and 
recording, 15; after-acquired property, 142; assign- 
ment, 62; conditions, 468; consideration, 16; descrip- 
tion of property, 468; extension of record, 142; filing 
for record, 271; fixtures, 291; foreclosure, 226; labor- 
er’s lien, 182; lien, 16; notice, 430; power of sale, 450; 
record, 506; recording, 450; recording act, 430; re- 
demption, 16; sale, 450; sufficiency of description, 


82. 

Civil Rights, 62. 

Claim and Delivery, 249. 

Compromise, 373. FA 

Conflict of Lawes, 182, 291, 450, 486; contract, 486. 

Conspiracy, 183. 

Constitutional Law, 16, 42, 62, 82, 102, 122, 162,°182, 202, 
226, 249, 271, 291, 314, 353, 392, 411, 430, 468, 469, 487, 506; 
Chinese Exclusion Act, 62; insolvency, 271; inter- 
state commerce, 16; intoxicating liquors, 250; land- 
lord and tenant, 16; license tax, 468; municipal cor- 
poration, 182; notaries public, 16; obligation of 
contracts, 122; police power, 16, 226, 392; public 
office, 42; sale of intoxicating liquors, 487; sale of 
oleomargarine, 226; special laws, 226, 353; State 
legislature, 411; statutes, 42, 430; sugar bounty, 102; 
Sunday law, 411; taxation, 162; title of act, 122, 250; 
voters, 487; toll roads, 62. 

Contempt, 102, 226, 291, 352, 373,411; presumption, 411; 
refusal to obey decree, 353. 

Continuance, 162. 

Contract, 15,16, 43, 62, 82, 102, 128, 142, 162, 182, 203, 226, 
250, 271, 291, 314, 354, 373, 392, 410, 411, 430, 450, 468, 486, 
506 ; acceptance, 62; action for salary, 506; agent, 43; 
assumpsit, 226, 271; breach, 16, 162, 182, 226, 250, 392; 
building contract, 203, 291; burden of proof, 430; 
combination in restraint of trade, 143; conditions 
precedent, 314; consideration, 17, 162, 182, 468, 486; 
construction, 17, 226, 392; defense of illegality, 142; 
gambling contract, 102, 450; implied promise to pay, 
16; illegality, 507; intention to abandon, 507; inter- 
pretation, 17, 82, 468; liquidated damages, 123; meas- 
ure of damages, 226, 411; novation, 16; option, 468; 
parol, 392; parol evidence, 16, 250, 451; payment, 507; 
pleading, 226; public hire, 142; ratification, 17; 
reformation, 373; rescission, 17, 183; restraint of 
trade, 43; revocabllity, 272; sale, 411; service, 43, 82; 
statute of frauds, 143; stock subscriptions, 487; sub- 
scription, 16; validity, 123, 203,469; wagering con- 
tract,507; waiver of breach, 82. 

Conversion, 43, 123, 162, 250, 333, 373, 393, 411, 430, 451, 469; 
measure of damages, 451; what constitutes, 373. 
Corporation, 17, 43, 82, 102, 123, 143, 162, 183, 203, 226, 250, 
272, 291, 333, 354, 373, 393, 430, 451, 469, 487, 507; account- 
ing to treasurer, 373; agreement of stockholders, 
226; assessments, 102; assignment by corporation, 
148; assumption of debt, 82; authority of general 
manager, 227; contract, 17, 227; defective organiza- 
tion, 451; directors, 82; dissolution, 354; foreign cor- 
poration, 17, 43, 102, 162, 227, 451, 487; insolvency, 17, 
162, 272, 291, 333, 3938, 451, 487, 507; insolvent corpora- 
tions, 227; joint stock company, 123; judgment, 250; 
liability of stockholders, 17, 123, 183, 203, 291, 469; no- 
tice to officer, 354; officers, 17; organization, 373; 
power to mortgage, 451; promoters, 873; service of 
process, 272; stock subscriptions, 43, 82, 272, 430; 
taxation, 430; ultra vires, 123, 203; unpaid stock, 17; 
unpaid subscription, 469. 

Costs, 123. 

Counterclaim, 183. 









limit of indebtedness, 203; municipality, 203; pay- 
ment of warrants, 163; taxation, 430. 

County Board, 43. 

County Commissioners, 487. 

County Indebtedness, 250. 

County Supervisors, 431. 

County Treasurer, 62. 

Courts, 143, 227, 272; conflicting jurisdiction, 143; juris- 
diction, 227, 272. 

Covenants, 18, 163, 507; breach of warranty, 15; seisin, 
168. 

Creditors’ Bill, 123, 203, 272, 411; right to maintain, 123. 

Criminal Evidence, 18, 102, 163, 227, 250, 272, 314, 393, 411, 
507; adultery, 272; confession, 227; destruction of 
fence, 102; dying declarations, 163; extraneous 
crime, 102; footprints, 507; privileged communica- 
tions, 411. 

Criminal Law, 18, 43, 83, 102, 123, 143, 163, 183, 203, 228, 251, 
272, 291, 314, 333, 354, 373, 898, 411, 431, 451, 469, 487, 507; 
abduction, 469; accomplice, 203; accomplice’s testi- 
mony, 507; altering cattle brands, 43; amending 
record, 487; assault, 43, 203, 228, 507; assault with 
deadly weapon, 18; assault with intent to murder, 
354; assault with intent to rape, 102; bastardy, 291; 
continuance, 18; cruelty to animals, 469; disorderly 
conduct, 102; false pretenses, 18, 228, 431; former 
acquittal, 183, 251; former jeopardy, 163, 228; gaming 
house, 18; intoxication as a defense, 228; joint trial, 
272; misconduct of jury, 431; rape, 373, 487; reason 
able doubt, 228; repeated convictions, 507; swind- 
ling, 18; threatening letters, 411; venue, 228; witness, 
354. 

Criminal Practice, 18, 44, 62, 1/3, 123, 143, 163, 183, 204, 228, 
251, 334, 354, 373, 393, 431; bribery, 103; disorderly 
house, 228; false pretenses, 163; indictment, 18, 62, 
163, 183, 228, 354. 

Criminal Trespass, 83. 

Curtesy, 229, 393. 

Damages, 103,{229, 272, 292, 431, 469, 487, 507; breach of 
contract, 431; actions of tort, 509; exemplary dam- 
ages, 469; evidence, 272; injuries, 229. 

Death by Wrongful Act, 124, 183, 451; action by widow, 
124. 

Deceit, 18, 44, 83, 103, 143, 373, 411, 431; complaint, 44; 
false representations, 143; fraud, 18, 103; fraudulent 
representations, 373; representations of value, 411; 
sale, 83. 

Dedication, 44, 163, 184, 412; acceptance, 184; plat, 412. 

Deed, 18, 62, 83, 103, 124, 143, 163, 183, 204, 229, 272, 292, 334, 
354, 374, 393, 412, 431, 451, 469, 508; acknowledgment, 
144, 204, 469; alteration by grantor, 229; attestation, 
431; binding restrictions, 451; bona fide purchaser, 
83, 487; boundaries, 18, 103, 229; cancellation 18, 163, 
334, 374; condition, 469; consideration, 229; construc- 
tion, 374; covenant, 272; covenants creating ease- 
ment, 18; defeasance, 487; delivery, 143, 272, 292, 354, 
412; description, 204; estoppel, 124; evidence, 412; 
homestead, 103; lease, 374; mistake in grantee, 470; 
mortgage, 487; parol evidence, 204; patents, 229; 
presumption of delivery, 508; quitclaim, 508; rec- 
ord, 124, 452; recording, 163, 278; reformation, 143; re- 
scission, 431; sufficiency, 229; vesting of title, 412; 
want of capacity, 334; warranty, 143. 

Depositions, 229. 

Descent and Distribution, 19, 229, 315, 393; adopted 
children, 19, 229; advancement, 229; rights of dis- 
tributees, 229. 

Detainer, 470. 

Detinue, 204, 229, 412; evidence, 229. 

Divorce, 19, 83, 144, 184, 204, 273, 374, 431, 470, 487, 508; 
adultery, 431; alimony, 83, 273, 374, 470; bona fide 
purchaser, 273; condonation, 144; desertion, 204; 
judgment by default, 431 ; jurisdiction, 508 ; pendency 
of actions in different States, 431; plea of reconcili- 
ation, 19; support of children, 19. 

Domicile, 354. 

Dower, 68, 815, 374; rights of widow, 315. 

Drainage, 103, 412. 








Duress, 229; what constitutes, 229. 


Counties, 43, 123, 163, 208, 272, 373, 430; enlargement, 43; 
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Easement, 19, 184, 292, 452; obstructing right of way, 19; 
right of way, 292. 

Ejectment, 44, 83, 184, 204, 273, 874, 412, 452, 508; adverse 
possession, 273; evidence, 184, 204; evidence of title, 
374; pleadings, 44; title, 412; title to support, 83; 
wrongful possession, 44. 

Election and Voters, 19, 63, 83, 103, 229, 893, 470, 488; ap- 
portionment act, 83; ballots, 393; qualifications of 
voters, 229. 

Election of Remedies, 63, 124, 204, 412, 452. 

Embezzlement, 183, 250, 383. 

Eminent Domain, 19, 63, 251,:273, 334, 354; appropriation 
of water, 273; award, 19; compensation, 19, 334; con- 
dempation, 251; damages, 63; measure of damages, 
354; right to compensation, 63; taking land for 
street, 63. 

Equitable Assignment, 273. 

Equity, 19, 44, 63, 103, 124, 204, 229, 251, 273, 334, 354, 393, 
452, 488, 508; accounting, 334; jurisdiction, 19, 354; 
laches, 19; practice, 44, 251; quieting title, 19; refor- 
mation, 251, 273; reformation of contract, 63; 
reformation of insurance policy, 19; rescission, 19; 
rescission of contract, 394; specific performance, 
124. 

Estoppel, 19, 144, 204, 273, 292, 412; contest of will, 273; 
priority of lien, 273; title to real estate, 292, 

Estoppel in Pais, 44, 83, 230, 273. 

Evidence, 19, 44, 63, 83, 103, 144, 164, 204, 230, 273, 292, 315, 
834, 854, 374, 394, 412, 452, 488, 508; action for injuries, 
273; book entries, 508; declarations, 273, 354; defect- 
ive sidewalks, 63; factors and brokers, 63; fraud, 
164; hearsay, 44, husband and wife, 144; injuries, 334; 
negotiable instruments, 19; opinion evidence, 488; 
parol evidence, 63, 103, 334; photographs, 508; proof 
of handwriting, 508; receipt, 412; relevancy, 44, 394; 
secondary evidence, 273. 

Execution, 20, 63, 83, 103, 164, 184, 230, 251, 273, 354, 431, 488, 
508 ; abandonment, 230; compensation, 274; equitable 
conversion, 63; exemptions, 184, 251, 354, 488, 508; im- 
prisonment for debt, 63; levy, 273; supplementary 
proceedings, 431. 

Execution Sale, 20, 45, 164, 508. 

Expert Testimony, 230. 

Extortion, 240. 

Extradition, 124. 

Factor’s Lien, 204. 

False Imprisonment, 240. 

False Representations, 240. 

Federal Courts, 20, 64, 83, 124, 164, 251, 274, 292, 334, 3894, 
412, 431, 452, 470; circuit court of appeals, 164; fol- 
lowing State decisions, 251; jurisdiction, 20, 83, 164, 
292, 834, 394, 412, 431, 452, 470; receiver, 274; State stat- 
utes, 164; supreme court, 64. 

Federal Offense, 64, 164, 240, 470; lottery, 230; misuse of 
mails, 470. 

Ferry Law, 230. 

Forcible Entry and Detainer, 394, 488. 

Forgery, 18, 102, 143, 183, 204, 228, 393. 

Former Jeopardy, 411. 

Fraud, 20; burden of proof, 354. 

Frauds, Statute of, 20, 45, 64, 83, 103, 124, 144, 280, 274, 315, 
432, 452, 470, 509; contract, 144; lease, 274; parol trust, 
470; specific performance, 315, 

Fraudulent Conveyance,! 20, 45, 64, 84, 103, 124, 164, 205, 
230, 252, 274, 354, 394, 412, 432, 452, 470, 488, 509; action 
to set aside, 418; burden of proof, 509; deed to wife, 
103; evidence, 20, 84, 394; gift, 205; innocent parties, 
84; insolvent corporation, 230; insolvent trustee, 
432; knowledge of vendee, 230, 470; preference, 412; 
proof of fraud, 20; receivers, 470; rights of credit- 
ors, 230; rights of grantors, 488; subsequent credit- 
ors, 124; what constitutes, 230. 

Game Laws, 184. 

Gaming, 205. 

Garnishment, 20, 64, 84, 124, 144, 184, 230, 252, 274, 874, 394, 
413, 432, 488; appointment of receiver, 374; exemp- 
tion, 251, 413, 432; pleading, 124; situs of debt, 394; 
vacating judgment, 20;)when lies, 374. 

Gift, 124, 144, 413, 482; delivery, 144. 

Gift Causa Mortis, 20, 144; delivery, 21. 





Gift, Inter Vivos, 144. 

Guaranty, 84, 184, 292, 815, 482, 488; acceptance, 84; con- 
sideration, 488; construction, 315, 432, 488; contract, 
292; liability of guarantor, 432. 

Guardian and Ward, 205, 413, 509; accounting by guard- 
ian, 509; sale of ward’s land, 413. 

Habeas Corpus, 64, 184, 374, 509; eourt records, 374; ju- 
risdiction, 184. 

Highways, 21, 45, 64, 84, 124, 231, 394, 432, 470, 488; dam- 
ages, 124; dedication, 124; establishment, 432; evi- 
dence, 84; improvements, 221; negligence, 894; ob- 
struction, 21; petition for improvements, 45; 
prescription, 64, 84; public bridge, 410; user, 21. 

Homestead, 21, 45, 64, 84, 103, 124, 144, 164, 231, 252, 292, 482, 
470, 509; abandonment, 103, 432; conveyance, 252; 
husband and wife, 84; mortgage, 144; mortgage by” 
husband, 104; occupancy, 45; rights of wife, 104; 
sale, 84, 509; what constitutes, 164. 

Homicide, 18, 44, 102, 123, 143, 183, 227, 251, 814, 354, 393, 469. 

Husband and Wife, 21, 45, 64, 84, 104, 124, 184, 231, 252, 274, 
292, 335, 374, 413, 482, 452, 470, 489; action for alienat- 
ing affections, 489; agreement after separation, 104; 
alienation of husband’s affections, 21; antenuptial 
contract, 84; community property, 292, 835, 482, 452; 
conveyance, 274; conveyance of homestead, 453; 
fraud, 274; fraudulent conveyances, 374; general es- 
tate, 184; intervention, 453; note of married woman, 
470; parties, 489; postnuptial settlement, 252; right 
to wife’s land, 124; separate maintenance, 413; 
statutory allowance, 413; witness, 413. 

Infants, 231, 252, 489, 509; personal injuries, 489. 

Inheritance Tax, 104. 

Injunction, 64, 85, 144, 164, 231, 252, 354, 374, 413, 453, 471, 
509; action at law, 164; adjoining property owners, 
231; construction of railroad, 509; petition, 164; re- 
lief against judgment, 85; stay, 509; trespass, 354. 

Insanity, 123, 143. 

Insolvency, 21, 144, 164, 231, 252, 355, 489; discharge of 
debtor, 489; preference, 144; rights of creditors, 21; 
execution liens, 355. : 

Insurance, 21, 45, 65, 85, 104, 125, 144, 164, 184, 205, 231, 
252, 274, 292, 315, 385, 255, 374, 394, 413, 432, 453, 471, 489, 
507; action cn policy, 471, 489; agent, 104; applica- 
tion, 292; assignment, 489; burden of proof, 432; 
cancellation, 335; change of title, 205; conditions, 21, 
184, 231, 374; conditions of policy, 104, 164, 274, 413; 
construction of policy, 335; contract, 293, 413; de- 
scription of property, 125; execution of policy, 144; 
interest of mortgage, 104; iron safe clause, 125; no- 
tice of incumbrance, 274; ownership of property, 
509; payment of premiums, 231; pleading, 293; sub- 
rogation clause, 375; titleto insured property, 85; 
unlawful use of property, 104; vacancy of building, 
65; waiver by agent, 104; warranty, 45; warranty in 
application, 21. 

Insurance Companies, 21, 433. 

Interest, 315. 

Interstate Commerce Act, 231, 252. 

Intervention, 64. 

Intoxicating Liquors, 21, 45, 64, 85, 125, 165, 184, 205, 231, 
293, 375, 394, 433, 453, 471; application for license, 85; 
civil damage act, 184; illegal sales, 85, 433; indict- 
ment, 64; license, 205, 231, 394; local option, 231; sale, 
125, 165, 375; Sunday law, 375. 

Irrigation, 185, 205. 

Judgment, 22, 45, 85, 125, 145, 165, 185, 205, 231, 252, 293, 315 
335, 375, 394, 413, 433, 471, 489, 509; action, 509; assign- 
ment, 22, 335; collateral attack, 145, 375; confession, 
185; equitable relief, 205; federal courts, 205; in- 
formality, 394; joint obligation, 231; lien, 22, 85; new 
trial, 22; receiver, 165; res judicata, 45, 145, 185, 252, 
293, 413; revival, 125; scire facias, 231; validity, 471; 
violation of city ordinance, 231. 

Judicial Sale, 22, 104, 413, 509; appraisement, 413. 

Justice of the Peace, 205, 293, 394, 413, 471, 509; abandon- 
ment of office, 394; jurisdiction, 418, 471. 

Landlord and Tenant, 22, 45, 85, 104, 125, 145, 165, 185, 232, 
252, 274, 298, 875, 895, 414, 433, 453, 489; assignment of 
lease, 104, 293; construction of lease, 232; contract 
relation, 489; covenant, 395; dangerous premises, 














524 





CENTRAL LAW JOURNAL. 








No. 26 








185; forcible entry and detainer, 145; forfeiture of 
lease, 125; landlord’s lien, 433; lease, 22, 85, 125, 293, 
375, 414, 453; lien, 45; tenancy by sufferance, 22. 

Larceny, 18, 163, 228, 251, 292, 315, 487. 

Libel, 22, 85, 165, 232, 251, 252, 274, 375, 395, 489, 509; evi- 
dence, 165; malice, 274; privileged communication, 
22, 232, 509; publication, 85. 

License, 489. 

Lien, 165, 232, 433, 471; liverv stable keeper, 433. 

Life Insurance, 45, 65, 85, 104, 252, 315, 355, 395, 414, 433, 
453, 471, 489; action on policy, 45, 471; assignment of 
policy, 471; certificate of death, 433; condition, 315; 
incontestable clause, 433; insurable interest, 65, 104; 
misrepresentations in application, 85; proof of 
death, 315; rescission, 355; statement in application, 
895 ; survivorship, 489. 

Limitation of Actions, 22, 46, 65, 85, 104, 125, 185, 205, 232, 
258, 274, 293, 375, 414, 433, 453, 471, 489, 509; federal 
courts, 22; waiver, 274. 

Lis Pendens, dismissal of action, 185. 

Livery Stable Keeper, 105. 

Lost Instrument, 165, 253. 

Malicious Prosecution, 22, 65, 232, 253, 471, 490; evidence, 
65; probable cause, 23. 

Maipractice, negligence, 105. 

Mandamus, 23, 46, 185, 205, 232, 293, 335, 375, 395, 414, 433, 
458, 471, 510; county seat, 205; demand of perform- 
ance, 510; practice, 375; remedy at law, 471; title to 
office, 23. 

Marine Insurance, abandonment, 23. 

Maritime Lien, 232. 

Marriage, 23, 105, 205, 253, 293; breach of marriage prom- 
ise, 293; validity, 23; voidable slave marriage, 105. 

Married Woman, 23, 65, 145, 165, 232, 316, 335, 414, 510; 
charges against estate, 23; contracts, 232; exemp- 
tions, 65; separate estate, 510. 

Marshaling Assets, 232. 

Master and Servant, 23, 46, 65, 85, 105, 125, 145, 165, 185, 205, 
232, 253, 293, 316, 355, 375, 395, 414, 433, 45%, 471, 510; as- 
sumption of risk, 23, 46, 85, 165, 185, 253, 453, 471; con- 
tract of employment, 105, 253, 471; contract of hir- 
ing, 165, 316; contributory negligence, 23, 65, 85, 105 
185, 316, 414, 453, 472; death by negligence, 433; de- 
fective machinery, 85; fellow-servants, 23, 125, 232, 
355, 375, 395, 433; incompetency of fellow-servant, 
65; independent contractor, 46; injuries, 65, 86, 205, 
232, 298, 355, 414, 483; negligence, 65, 105, 125, 145, 165, 
185, 233, 253, 316, 355, 453, 472, 510; scope of employ- 
ment, 165; vice-principals, 205; wrongful discharge, 
23. 

Mechanic’s Lien, 23, 46, 65, 86, 108, 125, 145, 165, 185, 205, 
233, 258, 274, 294, 375, 395, 483, 454, 472, 490; affidavit, 
145; apportionment of indebtedness, 433; building 
contract, 490; chattel mortgage, 23; evidence, 23; 
filing, 294; material-man, 274; mortgage, 490; notice, 
434; priority, 125, 186, 472; property covered thereby, 
454; property of married woman, 875; rights_of sub- 
contractors, 46, 472; sufficiency, 253. 

Mines and Mining, 65, 26, 355, 510; location of claim, 65, 
510. 

Mining Claim, 294. 

Mining Lease, 414, 490. 

Mortgage, 23, 46, 66, 86, 105, 125, 145, 166, 206, 233, 253, 274, 
294, 335, 355, 375, 395, 414, 434, 454, 472, 490, 510; accord 
and satisfaction, 510; acknowledgment, 66; assign- 
ment, 274; cancellation, 233; collateral agreement, 
484; deficiency judgment, 490; duplicate instru- 
ment, 335; estoppel, 126, foreclosure, 66, 86, 105, 125, 
206, 233, 253, 275, 294, 335, 395, 434, 490, 510; indorse- 
ment of note, 36; limitations, 375; merger, 145; parol 
agreement, 126; parol evidence, 414, 510; priorities, 
23; record, 434; recording, 145; redemption, 24, 253; 
sale, 86, 294; subrogation, 434, 454; validity, 233; ven- 
dor and purchaser, 434; what constitutes, 294. 

Municipal Bonds, 126, 233, 434. 

Municipal Corporation, 24, 46, 66, 86, 105, 126, 145, 166, 186, 
206, 233, 258, 275, 294, 316, 335, 375, 895, 414, 434, 454, 472, 
490, 510; charter powers, 24; city warrants, 126; con- 
tracts, 24; defect in street, 46, 294; defective high- 

ways, 126, 294; defective sidewalks, 24, 454, 472, 490; 











drainage, 24; election contests, 105; ice on side- 
walks, 105; improvements, 86, 275; indebtedness, 
105; insufficiency of drains, 490; issue of bonds, 375; 
license tax, 24; negligence, 66, 106, 434, 454, 490; nui- 
sance, 166; ordinance, 24, 454, 510; organization, 233; 
powers, 146, 316, 490; public improvements, 206, 472; 
street improvements, 47, 106, 166, 294; streets, 490; 
suit against city, 146; taxation, 491; waterworks, 166, 
206. 

Municipal Ordinance, 472. 

Murder, 83, 143, 507. 

National Banks, 25, 66, 86, 106, 166, 186, 206, 295, 355, 510; 
false entries, 25; insolvency, 365; liability as stock- 
holder, 510; sale of collateral, 166; stockholders, 
203. 

Negligence, 24, 47, 66, 106, 126, 146, 166, 186, 207, 233, 254, 275, 
295, 316, 335, 375, 414, 435, 455, 472, 491, 511; comparative 
negligence, 166, 233, 295; contributory negligence, 
66, 233; dangerous premises, 24, 146, 234, 335, 511; de- 
fect ve bridge, 435; evidence, 491; imputed negli- 
gence, 126; injury, 275, 414; proximate cause, 146, 375, 
435; what constitutes, 106. 

Negotiable Instruments, 24, 47, 66, 86, 106, 126, 146, 166, 
186, 207, 234, 254, 295, 316, 355, 376, 395, 415, 455, 472, 511; 
accommodation note, 376; alteration after delivery, 
47; assignment, 511; bill of exchange, 316; bona fide 
holder, 234; bona fide purchaser, 395, 415; considera- 
tion, 395; discharge of indorser, 106; extension of 
time, 207; fraud, 511; illegal consideration, 146, 511; 
indorsement, 25, 234; Interest, 207; material altera- 
tion, 106; notes, 24, 47, 66, 106, 126, 146, 376, 415, 455, 472; 
notice of protest, 355; pleading, 396; proof of owner- 
ship, 234; release of surety, 86; sureties, 126, 254. 

New Trial, verdict, 47, 275. 

Notary Public, 455. 

Novation, what constitutes, 415. 

Nuisance, 106, 126, 166, 335, 455; abatement, 106; obstruc- 
tivun of highways, 126; pleading, 455. 

Office and Officers, 66, 86, 106, 126, 166, 186, 207, 254, 355; 
appointment, 66; filling of vacancy, 126; impeach- 
ment, 127; State officers, 186. 

Parent and Child, 25, 166, 396; custody of infant, 167. 

Partition, 66, 86, 106, 127, 207; community estate, 127; in- 
junction, 66. 

Partnership, 25, 47, 67, 86,106, 127, 146, 166, 234, 254, 295, 
316, 335, 356,376, 435, 455, 491,511; advancement, 234; 
assignment, 491; confession of judgment, 491; dis- 
solution, 166, 234, 455; evidence, 146, 316, 511; joint 
stock company, 376; mortgage, 356; powers of part- 
ner, 356; priorities of liens, 335; suit at law, 511; 
what constitutes, 86, 106, 167, 435. 

Party Walls, 86, 107, 254, 275. 

Patents, 167, 491; transfer, 167. 

Payment, 67, 167, 275; tender, 275; unliquidated ac- 
counts, 67. 

Perjury, 18, 102, 228, 272, 292, 354, 411, 507. 

Pleading, 127, 254, 316, 356,376, 396,415, 455; breach of 
warranty, 127; contracts, 254; demurrer, 415; fraud, 
376; limitations, 316; parties, 396. 

Pledge, 127, 186, 207, 356, 485, 491; rights of owners, 435; 
tender, 207. 

Power of Attorney,’ 295, 435. 

Principal and Agent, 25, 47, 67, 87, 103, 146, 167, 186, 234, 254, 
275, 295, 396, 415, 435, 472, 491,511; authority of agent, 
107, 146; conditional delivery, 295; contract by 
agent, 87; disaffirmance, 415; double agency, 167; 
duties and liabilities, 25; lease, 491; powers, 67; 
ratification, 25, 491; undisclosed principal, 87. 

Principal and Surety, 25, 47, 87, 107, 127, 167, 207, 235, 275, 
295, 415, 511; appearance bond, 25; bank deposit, 511; 
clerk of court, 25; extension of time, 127; parties, 
25; release of surety, 107. 

Process, 47, 127, 146, 207, 254, 396, 455, 473; service, 47, 127, 
146, 396, 455; sheriff’s return, 473; writ, 254. 

Prohibition, 186. 

Public Lands, 25, 47, 87, 146, 207, 235, 275, 336, 491; riparian 
rights, 146; validity of patent, 8&7. 

Quieting Title, 47, 67,146, 186,275, 295, 435; action, 146; 

adverse possession, 146; constructive notice, 435; 


defective streets, 105, 166; delegation of powers, 434; 
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jurisdiction, 67; ownership, 275; possession of 
land, 295. 

Quo Warranto, 416, 435, 455. 

Railroad Companies, 25, 47, 67,87, 107, 127, 146, 167, 186, 
207, 235, 254, 295, 316, 836, 876, 396, 415, 435, 455, 478, 491, 

511; accidents at crossings, 107, 146, 167, 187, 235, 295, 
415; collision, 491; consolidation, 127, 147, 187; con- 
tributory negligence, 147, 167, 473; defective appli- 
ance, 435; duty to fence, 415; elevated railways, 186; 
fires, 107, 127, 147, 285, 254; highway crossings, 187; in- 
juries, 67, 57, 207, 376, 455; killing stock, 25, 187; lease, 
187; measure of damages, 396; negligence, 25, 87, 147, 
296, 473, 491, 511; receivers, 167, 511; right of way, 47, 
187; rules of employment, 127; street railways, 25, 67, 
87, 147, 187, 207, 235, 254, 396, 415, 435, 455, 473, 492, 511. 

Real Estate Agent, 67, 235, 275, 473, 492; commissions, 235, 
275, 473, 492; exchange property, 67. 

Receiver, 26, 107, 127, 235, 254, 376, 455; appointment, 107, 
254, 376. 

Record, notice, 187. 

Reference, 147. 

Release, 147, 208; mistake, 147; rescission, 208. 

Release and Discharge, joint debtors, 26. 

Religious Society, 187, 235, 435, 512; capacity to sue, 435; 
laws of church, 512. 

Removal of Causes, 2t, 67, 88, 107, 127, 147, 208, 236, 336, 435, 
455, 512; amount in controversy, 236; diverse citizen- 
ship, 26, 127; federal question, 208; jurisdiction, 67, 
88; local prejudice, 26; separable controversy, 26, 
336, 435. 

Replevin, 67, 88, 107, 128, 255, 316, 415, 485, 473; defense, 
415; dismissal by plaintiff, 107, 316; pleading, 67; 
right to possession, 435; wrongful attachment, 128. 

Res Judicata, 26, 48, 67, 147, 167, 208, 236, 255, 275, 856, 455, 
473. 

Sale, 26, 48, 68, 88, 108, 128, 147, 167, 187, 208, 236, 255, 276, 
296, 336, 876, 396, 416, 436, 456, 473, 492, 512; acceptance 
by vendee, 167; agency, 48; bill of lading, 187; con- 
ditional sales, 26, 128, 147, 187, 255, 276, 376, 416; con- 
tract, 48; estoppel, 296; evidence, 492; false repre- 
sentations, 168, 436, 492; implied warranty, 68, 236, 
512; improper shipment, 473; mistake of buyer, 26; 
passing of title, 48; place of delivery, 236; rescis- 
sion, 236, 492, 512; statute of frauds, 396; sufficiency 
of evidence, 436; transfer of title, 88; waiver, 48; 
warranty, 26, 68, 128, 147, 255, 436, 492; what consti- 
tutes, 26; when executed, 236. 

Schools and School Districts, 276, 436, 456, 472, 492. 

Set-off, 26, 128, 255; federal courts, 128. 

Sheriff, 255. 

Slander, 27, 88, 236, 512; actionable words, 88; profes- 
sional character, 512. 

Specific Performance, 27, 68, 128, 236, 376, 436, 456, 492; 
contract to make devise, 436. 

Statute, 187, 356,456; amendment, 187; enactment, 356; 
enforcement, 187. 

Subrogation, liens, 27. 

Sunday Laws, 512. 

Taxation, 27, 48, 68, 88, 108, 147, 163, 187, 208, 236, 255, 276, 
296, 896, 416, 436, 456, 492, 512; abatement, 147; assess- 
ment, 147, 512; equalization, 276; exemption, 108, 187, 
208; 296; illegal assessment, 168; interstate com- 


merce, 208; irrigation district, 187; State board of 
equalization, 436; taxable property, 255. 

Tax Sale, 27, 48; validity, 48. 

Telegraph Companies, 68, 88, 168, 188, 236, 356, 486; assess- 
ment for taxation, 88. . 

Tenancy in Common, 276, 356. 

Tort, 108. 

Towns, 148, 168, 236, 492; incorporation, 168. 

Trade-names, 128, 436. 

Trespass, 27, 108, 188, 436, 456; pleading, 108; to try title, 
128; venue, 436. 

Trial, 27, 48, 68, 128, 148, 236, 255, 276, 296, 336, 436, 456, 474, 
492,512; demurrer to evidence, 27; instruction, 276; 
jury, 128, 255, 436, 492; quotient verdict, 512; setting 
aside verdict, 27; witness, 27, 68, 474. 

Trover, 48, 208, 356. 

Trust and Trustees, 27, 68, 88, 108, 128, 148, 168, 188, 208, 
236, 255, 276, 296, 336, 376, 436, 474, 492, 512; accounting, 
474; charities, 336; conveyunce to wife, 492; death of 
trustee, 474; misappropriation of fund, 474; parol 
agreement, 436; public charity, 168; release of mort- 
gage, 255; resulting trust, i108, 128, 148, 168, 188, 208, 
296; voluntary association, 255. 

Trust Deed, 436, 474. 

Usury, 28, 68, 168, 255, 356, 396, 474; commissions, 28; new 
promise, 28; what constitutes, 68, 474. 

Vendor and Purchaser, 28, 68, 108, 148, 168, 188, 255, 296, 
336, 416, 436, 456, 474, 492, 512; assignment of contract, 
255; fiduciary relation, 512; fraud, 492; lien, 148; 
mortgage, 512; notice, 168; rescission by vendor, 
474; rescission of contract, 108; rights and reme- 
dies, 436; sale, 148, 188. 

Vendor’s Lien, 28, 123, 208, 256, 396, 456, 474, 512; fore- 
closure, 128; waiver, 128, 208. 

Verdict, 163. 

Villages, incorporation, 256. 

Warebouseman, 28. 

Waste, 108. 

Waters, 28, 48, 128, 208, 256, 276, 386, 376, 416; appropria- 
tion, 48; irrigation, 128; riparian owners, 28, 256, 416; 
riparian rights, 208; surface water, 416. 

Wills, 28, 48, 68, 88, 100, 128, 148, 168, 188, 208, 256, 276, 296, 336, 
356, 416, 436, 456, 474, 492,511; action to set aside, 436; 
absolute devise, 108; annuities, 188; bequest, 456, 512; 
capacity to make, 336; charging legacies, 168; 
charge on land, 474; charitable bequest, 256; chari- 
ties, 188; conditional fee, 474; construction, 108, 296, 
836, 356; contest, 416; contingent bequests, 88, 168; 
conversion, 492; defeasible estate, 436; devise, 48, 
256, 276, 416, 456, 512; estates in trust, 28; execution, 
356 ; legacies, 28, 148; life estate, 128; mental capacity, 
188; nature of estate, 416, 492, 512; olographic will, 
188; parol evidence, 208; parties, 28; precatory trust, 
168; precatory words, 256; question of devise, 336; 
renunciation, 188; revocation, 168, 436; rule in Shel- 
ley’s case, 108, 256, 296; trustee, 416. 

Witness, 28, 48, 88, 148, 168, 188, 208, 256, 276, 456, 492; cred- 
ibility, 28, 208, 276; criminal prosecution, 28; cross- 
examination, 48; examination, 148; husband and 
wife, 168, 2564; impeachment, 28, 188; transaction with 
decedent, 28, 88, 148, 208, 256. 

Wrongful Attachment, 148, 256, 276; damages, 148. 
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CORPORATIONS. 


A discussion of principles of private 
International Law, and the local 
statutory regulations appli- 
cable to transactions of 


Foreign Companies 


—BY— 
WM. L. MURFREE, JR. 


Consisting in part of discussion of 
the following subjects: 

The Rule of Comity. 

Statutes Regulating Foreign Cor- 
porations. 

Actions by and against Foreign 
Corporations. 

Federal Jurisdiction of Foreign 
Corporations. 

Power of Foreign Corporations 
to take and Convey Land. 

Stock and Stockholders in Foreign 
Companies. 

Officers and Agents of Foreign 
Corporations. 

Notice of Corporate Powers. 

Corporations chartered by Con- 
gress. 

Consolidation and _ Dissolution 
of Foreign Corporations. 

Dissolution and Insolvency. 


Price, $4.00. Sent prepaid on 
receipt of Price. 
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Beach on the...... 
Modern Law of Contracts 


By CHAS. F. BEACH, JR. 


Hon. Jacob W. Wilkin, Justice Supreme Court, Illinois 


**1 regard ‘Beach on the Modern Law of Contracts’ as a work of 
the highest merit, and have had occasion to refer to it in the prepara- 

A Work of the | e rie 
Highest Merit tion of opinions. The chapters on ‘Contracts of Corporations’ are 
mee ote especially valuable. It is in truth a work on the ‘Modern Law of 


Contracts’ carefully written by an able author.” 


Hon. L. J. Monks, Chief Justice Supreme Court, Indiana 


‘I regard it as a most valuable work. It contains the result of the 


Of Practical 
Use to the 
Lawyer. 


modern decisions on the law of contracts. The plan and substance 
have been well considered. The citations of late authorities are very 


full and every citation will be of practical use to the lawyer. 


- Hon. J. P. Bradbury, Justice Supreme Court, Ohio 


Contains ‘*Many new phases of the law of contracts have been brought for- 
Matters Not ward and discussed in a manner that will be useful to any lawyer or 
Treated judge who may be considering them, all the more so because not 
Elsewhere. found treated systematically elsewhere.’’ 


Hon. Augustus H. Fenn, Justice Supreme Court, Connecticut 


‘*A lawyer would be better served in the ordinary emergencies of his 


The Most 
Useful Work on 
the Subject. 


daily work by this than by any other single treatise on the subject, 
because the work contains ready for use just those things which the 


active practitioner or judge wishes to lay his hands on and use.”’ 


Complete in Two Large Volumes 


Price, $12.00 Net 
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